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FOREWORD 


The doctrine that the sovereign is not answerable in damages for the wrongs 
committed by its officers and employees, once epitomized in the expression, “The 
King can do no wrong,” has persisted in modern law to a degree which would aston- 
ish most citizens. True, the full impact of this doctrine of sovereign non-responsibility 
in tort has been averted by legislative enactment and, in the municipal area at least, 
by judicial distinction between activities “governmental” and “proprietary.” This 
distinction has stimulated a voluminous literature, as the article in this symposium 
by Mr. Repko demonstrates, and, while other phases of the general problem have 
not received comparable attention, legal scholars and political scientists have been 
virtually unanimous in judging most of the legislative and judicial relaxations of 
sovereign immunity to be fragmentary and haphazard and to allow many occasions 
for injustice to continue. 

Long before the entrance of the United States into the war (and this symposium 
was planned prior to that event) increasing governmental activity by states and 
municipalities, as well as by the Federal Government, had made acute the problems 
raised by governmental immunity, and, since December, 1941, such activity has, of 
course, accelerated. As government has been coming in contact with more and more 
of the affairs of everyone, damage to persons and property by its agents has tended to 
increase proportionately. This has been bringing about a more widespread concern 
for those problems to which attempts to secure redress for such injuries give rise. 
Committees of the American Bar Association and the American Political Science 
Association have studied various aspects of the subject for a number of years. A 
“model” bill which would deal comprehensively with the subject on the state and 
local levels was drafted some years ago by a committee of the latter association, 
headed by Professor E. M. Borchard. The Federal Tort Claims Bill is now pending 
in Congress. Both proposals represent tremendous strides toward the assumption by 
government of complete tort liability. It may be confidently assumed that legislation 
modeled after these two bills will be urged during the next few years in all parts of 
the country. 

In the belief that consideration of the “model” state and local tort liability bill 
would proceed more intelligently if information concerning present experience in 
handling tort claims could be made available, the Committee on Public Administra- 
tion of the Social Science Research Council undertook several years ago to sponsor 
factual studies in certain representative cities. The article by Mr. Patterson H. French 
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entitled “Research in Public Tort Liability” indicates the plan and scope of these 
surveys, a number of which have recently been completed. Several of the articles in 
this symposium draw on the material thus made available, but the symposium deals 
with the problem on all levels of government, federal and state as well as municipal. 

A word about the late appearance of the issue and its arrangement: Certain 
" writers who had promised to contribute to the symposium found belatedly that new 
duties incident to the war prevented the completion of their papers. Through the 
willingness of Lieutenant Colonel Leon T. David and Mr. French to revise their 
articles completely after being advised of the gaps in the symposium created by the 
withdrawal of other writers, it was possible by delaying publication to preserve the 
original scope of the issue. The revised articles now combine studies of the liability 
problems of the municipality (the most prolific breeder of tort claims and litigation) 
with discussions of many administrative considerations common to all levels of gov- 
ernment. While this fact would logically have led to the placing of these articles in 
advance of those dealing with state and federal liability, it was deemed expedient to 
place them both (together with the closely related article by Mr. Warp) at the end of 
the symposium in order to keep delay to a minimum. 


Paut H. Sanopers. 

















APPROACHES TO GOVERNMENTAL LIABILITY 
IN TORT: A COMPARATIVE SURVEY 


FReperIcK F. BLACHLY* AND MiriaM E. OatMAn** 


The rapid growth of public services and functions in most countries, the large 
number of persons engaged in the civil service or in the military forces, and the 
increase in the number of risks brought about by mechanisms such as the automobile, 
the airplane, and other methods of transportation, mean that an ever-increasing num- 
ber of persons will suffer injuries resulting from governmental acts and operations. 
A problem of great importance, then, is that of the responsibility of the state and its 
agents for such injuries. 

The solution of this problem involves considerations dealing with: The nature of 
the state; an ethical basis for the establishment of responsibility; a legal basis for the 
establishment of responsibility; the types of action for which the state and its agents 
should be responsible; the persons to whom it should be responsible; and the relation- 
ship that should exist between the state and its subdivisions and agents. In addition 
to these theoretical considerations, attention must be given to a number of practical 
problems, such as: How should claims against the state and its agents be handled? 
How shall the divisions of government meet their obligations? What is the best 
method of protecting officers in their governmental duties? Can one system of re- 
sponsibility be established that is applicable to all divisions of government? 

No two countries have solved their problem of responsibility in the same way. 
This is due largely to the historical circumstances under which the systems have been 
developed. An attempt will be made in this paper to summarize the ways in which 
the responsibility of the state and its agents for tort are solved in England, the United 
States, Germany, and France, and to establish a theoretical and practical basis for the 
more satisfactory solution of the problem in the United States. Responsibility will be 
examined in these various countries, so far as possible, as it exists in the three chief 

* A.B., 1911, Oberlin College; Ph.D., 1916, Columbia University. Member of the senior staff of the 
Brookings Institution, Washington, D. C.; Professor of Government, University of Oklahoma, 1916-1925. 
Co-author with Dr. M. E. Oatman: FeperaL REGULATORY ACTION AND ConTrRoL (1940); COMPARATIVE 
GovERNMENT (1937); ADMINISTRATIVE LEGISLATION AND ADJUDICATION (1934); THE GOVERNMENT AND 
ADMINISTRATION OF GERMANY (1928); Some PRoBLEMS IN OKLAHOMA FINANCE (1924); THE GOVERNMENT 
of OKLAHOMA (1924); EVERYDAY CITIZENSHIP (1920). 

** A.B., 1912, Oberlin College; M.A., 1924, Columbia University; Ph.D., 1928, Brookings Institution. 
Associate Reference Librarian, Library of Congress, Washington, D. C. Co-author with Frederick F. 


Blachly of the books listed in the preceding paragraph, and of Sen. Docs. Nos. 52, 147, Strikes in Defense 
Industries, 77th Cong., 1st Sess. (1941). 
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units of government (central, state or regional, and local). Some attention will then 
be given to the responsibility of officers. 


Tue EncuisH System 

The English system of responsibility of the state and its agents appears to be the 
outgrowth of a long series of historical events and circumstances, rather than the 
result of any well-considered and systematic plan. Some of its features have their 
roots in feudalism; much of it is traceable to political theories developed when the 
“divine right of kings” theory was in full bloom; parts of it are the results of statutory 
enactment; but even more it is built upon court decisions, some of which embody 
feudal concepts and the political theories of the Middle Ages. 


The responsibility of the central government. 

The system of responsibility of the central government in England centers around 
the position of the Crown. During earlier feudal times the King did not possess the 
transcendental qualities with which he was later endowed by theologians, political 
philosophers and lawyers. The King was not the state; and although he could not 
be sued, this was due merely to the old principle that no feudal lord could be sued in 
his own courts." 

As late as the thirteenth century it was recognized that the King could act 
illegally. At the same time, special prerogatives of the King were developing; and in 
many instances the ground of public utility was made the basis of the King’s claim 
that he was above the law. There was, however, a general recognition of the principle 
that he was bound by the law of God to do right. 

The early Christian fathers regarded government as a divine institution. During 
the Middle Ages legal theory, influenced by ecclesiastical doctrines, developed the 
principle that the sovereign holds his position by divine right and is therefore not 
subordinate to man-made law. Bracton’s thirteenth-century commentary upon Eng- 
lish law gives a blending of the two views of the sovereign’s position; the lawyer’s, 
that the King is subordinate to the law, and the theologian’s, that the King is the 
Vicar of God and as such is not subject to the control of man. 

“The King does not have an equal in his kingdom. . . . But the King himself 
ought not to be under mankind, but under God and under the law, since the law 
makes the King.” Again: “But for this purpose the King was created and chosen, 
that he shall do justice to all... . But the King is not able to do anything else on 
earth, since he is the minister and vicar of God, except that alone which he is able to 
do of right... . Thus his power is of right and not of wrong, and since he is the 
author of right, the occasion of wrongs ought not to arise; and indeed, he who must 
necessarily prohibit others [from wrong] because of his office, should not in his own 


person commit it.”? 


* Pollock and Maitland say: “He cannot be compelled to answer in his own court, but this is true of 
every petty lord of every petty manor... .” 1 History of English Law (2d ed. 1923) 518. Holdsworth 
says he could not be sued in central courts of law because they were his courts “and no lord could be sued 
in his own court.” A History of Remedies Against the Crown (1922) 38 L. Q. REV. 141, at 142. 

*2 Bracron, De Lecisus er ConsueTupinisus ANGLIAE (Woodbine’s ed. 1922) (writers’ translation). 
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In another passage Bracton displays a double viewpoint in respect to methods of 
controlling the King, when he says: “But if it be a prince or a king, or another who 
has no superior unless the Lord, there will be no remedy against him by assize, on 
the contrary, there will ever be place for a supplication that he will correct and 
amend, which if he will not do, it must suffice for him to await the Lord, the 
avenger, who says: “To me vengeance, I will repay,’ unless there be some who says, 
that the body corporate of the realm and the body of barons ought to do this and 
may do it in the court of the King himself.”* 

As a result of feudal theory, then, we have the basis for much of the present-day 
theory of irresponsibility of the State. This theory, holding that the King can do no 
wrong; that he is irresponsible before the law of man; that he cannot be sued; but 
that the right of supplication exists, bears a close resemblance to certain contemporary 
ideas which will be discussed presently. 

In order to explain and justify the important changes that resulted from the 
downfall of the feudal system, with the waning power of the great nobles and the 
increased power of the sovereign, ingenious doctrines were developed by political 
theorists, theologians, and judges. The chief of these defined sovereignty, personified 
the Crown as the state, and applied the principle that the King can do no wrong. 

The doctrine that sovereignty is the highest power of the state, that it is subject 
to no law, but is itself the creator of law, and that it resides in the monarch, did much 
to place the state in a position of irresponsibility for its torts. Although the King of 
England did not, as in Spain and France, become indistinguishable from the state, 
yet the personification of the Crown as the state led to the adoption of the idea that 
sovereignty was an attribute of the head of the state. This idea, combined with the 
great prerogative powers which the King had developed, virtually placed the King 
in an untouchable position. 

Because the King is sovereign, Blackstone, writing toward the end of the eight- 
eenth century, is able to say: “. . . no suit or action can be brought against the King, 
even in civil matters, because no court can have jurisdiction over him. For all jurisdic- 
tion implies superiority of power: authority to try would be vain and idle, without 
an authority to redress; and the sentence of a court would be contemptible, unless 
that court had power to command the execution of it: but who, says Finch, shall 
command the King?”* Legally, then, the King would not be responsible for tort; 
for as Blackstone again says: “No jurisdiction upon earth has power to try him in a 
criminal way; much less to condemn him to punishment.”5 

The maxim that “the King can do no wrong” became fully developed by this 
time, and has since continued in force. This maxim applies not only to wrongs done 
personally by the sovereign, but also “to injuries done to a subject by the Authority 
of the Sovereign.”® Not only can the King do no wrong, but he cannot authorize 

® Bracron, De Lecrsus ET ConsuETupinisus ANGLIAE (Twiss’ ed. 1878-1883). 

“1 Biacxsrone, ComMENTaries (9th ed. 1783) 242. 


* Ibid. 
° Feather v. The Queen, 6 B. & S., 257, 292, 122 Eng. Rep. 1191 (Q. B. 1865). 
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wrong, since a wrongful act is regarded by law as the act of the one who authorized 
it. The personality of the Crown has been widely extended to “emanations of the 
Crown,” including certain officers, boards, commissions, and other authorities. A 
corollary of this doctrine is that any wrongful act in connection with the exercise of 
the public power is considered by law as the act of the person who did it, and ‘not the 
act of the sovereign or of his symbolic office or authority, called the Crown. The 
result of this doctrine is that officers can be held responsible in person for their 
tortious acts. 

Although remedies against certain types of Crown action developed from the time 
of Henry III on, such as the petition of right, the traverse of facts, the petition of 
grace, the monstrans de droit, and the possibility of equitable relief against the 
Crown, by none of them could the individual receive relief from torts. This applies 
also to the petition of right, which was revived during the early part of the nineteenth 
century so as to apply to a much wider field than during the fifteenth and sixteenth 
centuries.” 

A committee appointed in 1921 by the Lord High Chancellor to consider the posi- 
tion of the Crown as litigant, to propose desirable amendments to the law, and to 
prepare a bill embodying recommended changes, advocated in its report: (a) That 
the Crown, with certain reservations, should be placed in the same position as the 
subject with reference to power to sue and be sued; (b) that the Crown should 
become liable to be sued in tort; (c) that the Crown should have the same capacity 
to recover, and the same liability to pay costs, as the subject litigant. The bill as 
drawn up by the committee provided for these changes. It was not passed by 
Parliament.® 


The responsibility of officers. 

Even as early as the time of Henry III, the King ruled less in person than through 
his officers. Consent of the King had to be given before the King’s officers could be 
sued. According to Bracton, if a bailiff or a servant of the King disseized one of 
property in the name of the King, a writ for recovery should be taken, but judgment 
should not be given before the will of the King was known.® In other words, accord- 
ing to Ehrlich,’ judgment could not be given unless the King disclaimed the act. 
The Statute of Westminster I of 1275 abolished the presumption in favor of the 
King’s order and the resulting inadmissibility of a judgment without his disclaimer. 
The possibility of redress by the King himself was preserved and a writ of novel 
disseisin was given against the aggressor.’ At this time the acts of the King’s 
servants could not be questioned in ordinary ways. Their acts were considered as 
acts of the King, and no complaint would lie against them except to the King or to 


"See Ehrlich, Petitions of Right (1929) 45 L. Q. Rev., 60, 62; Morgan, Remedies Against the Crown, 
introd. chapter in G. Ropinson, Pustic AuTHORITY AND Lecat LiaBiLity (1925). 

® See Crown PRroceepincs ComMirree: Report. CoMMAND Paper No. 2842 (1927). 

* BRacTon, op. cit. supra note 3, 171b, 172a. 

3° PROCEEDINGS AGAINST THE Crown (1921) 51. ™ Ibid. 
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bodies appointed by him for that purpose. When the King did assume responsibility, 
the only redress was a petition to him.'* 

During the time of Edward I, the King gradually waived his privilege of giving 
consent to have his officers sued. The Statute of Westminster II of 1285 provided that 
persons illegally imprisoned by sheriffs should have action by a writ of false im- 
prisonment against the sheriffs and action against bailiffs of franchises.'* On the 
other hand, although during the reigns of Edward II and Edward III it was possible 
to complain against actions of royal officers by petition, the King’s orders were con- 
sidered a good justification of an otherwise unlawful act. Since the privilege of not 
being sued at common law for official acts was a privilege in favor of the King and 
not his officers, when the King waived his right, the officer could be sued in the 
ordinary courts. By the end of the fifteenth century the idea that if wrong were done 
by an agent of the King the agent alone should be liable was beginning to be recog- 
nized.1* Two hundred years later the doctrine developed that the King’s command 
affords no immunity to officers of the King. High officers of state and all their 
subordinates must answer before the ordinary law for any crime or wrong committed 
by them. No longer could they plead obedience to royal orders.1® 

The present-day situation of officers is given by Dicey,?® who says: “In England 
the idea of legal equality, or of the universal subjection of all classes to one law ad- 
ministered by the ordinary Courts, has been pushed to its utmost limit. With us 
every official, from the Prime Minister down to a constable or a collector of taxes, 
is under the same responsibility for every act done without legal justification as any 
other citizen. The Reports abound in cases in which officials have been brought 
before the Courts, and made, in their personal capacity, liable to punishment, or to 
the payment of damages, for acts done in their official character but in excess of their 
lawful authority. A colonial governor, a secretary of state, a military officer, and all 
subordinates, though carrying out the commands of their official superiors, are as 
responsible for any act which the law does not authorize as any private and unofficial 
person.” 


The responsibility of local authorities. 

Two important considerations must be kept in mind in the attempt to determine 
the responsibility of local authorities: (1) the extent to which local authorities are 
controlled by the central authorities, and (2) the distinction as to whether the state 
imposes duties upon them, or merely confers powers. 

1. Local administrative authorities which do not come within the classification of 
“emanations of the.Crown” are generally liable for the acts of their servants, under 
the doctrine of respondeat superior. There, are, however, many exceptions to this 
rule, as follows: 


32 Td. at 111. 18 Ibid. 

** Pollock and Maitland, 4 History of Remedies Against the Crown, loc. cit. supra note 1, at 154. 

28 “The warrant of no man, not even the King himself, can excuse the doing of an illegal act.” Sand 
v. Child, 3 Lev. 352, 83 Eng. Rep. 725 (K. B.). 

2° INTRODUCTION TO THE STUDY OF THE Law or THE ConsriTuTION (7th ed. 1908) 189. 
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a. The local government is not liable where its agent is performing duties im- 
posed specifically upon him by the central government, for the reason that in the 
performance of such acts the agent is not considered a servant of the local authority. 

b. The local government is not liable when the relationship of master and servant 
does not obtain between the local authority and the person performing acts for it. 
Here the courts have followed the common law doctrine that a man is not liable for 
every appointment which he makes, and that the factor of appointment does not 
create a relation of master and servant. There must be a certain degree of control 
over the servant on the part of the master.17 Other factors are the question of the 
power to discharge, and the question of by whom the payment is made.'8 

c. Where local authorities are merely performing ministerial duties imposed 
upon them, they are not liable. This is particularly true when the local authority is 
a part of a larger administrative machine carrying out a definite function, and even 
more so where the chief authority of that machine is an “emanation of the Crown.” 

d. Where, however, an express statutory duty is imposed upon the local authority, 
even if it is in a general way subject to the control of the central authority, it is 
nevertheless liable for the acts of its servants. 

e. The local authority is not responsible for ultra vires acts of its servants. 

2. In deciding questions of liability, the distinction must be made between duties 
which are imposed and optional functions. When duties are imposed upon local 
authorities either by royal grant or by statute, an indictment will lie for non- 
performance, and an action for damage in a private suit will be permitted. 

Another distinction must be made as to whether when duties are imposed by 
statute, the act complained of is one of nonfeasance or misfeasance. The local 
authorities are not liable for nonfeasance, unless the legislature has clearly expressed 
such an intent. A damage action will lie, however, where there has been a definite 
invasion of the legal rights of an individual from nonfeasance. Where statutes pre- 
scribe positive duties, authorities acting under them are responsible when a subjective 
or personal legal right has been infringed. The distinctions made between non- 
feasance and misfeasance are often so hairsplitting that they are quite beyond the 
comprehension of minds other than those of the very learned judges making them. 
The basic principles governing local responsibility are thus far different from those 

governing the responsibility of the current government. 


Summary 

Let us summarize in a few words the English system. In the first place, it is 
divided into three parts: (1) the responsibility of the central government; (2) the 
responsibility of officers; and (3) the responsibility of local governments. 

The central government is not responsible for torts. The theory underlying this 


27 Sadler v. Henlock, 24 L. J. 138, 119 Eng. Rep. 209 (Q. B. 1855); Yewens v. Noakes, 6 Q. B. D. 
530 (1880). 

28 See MACDONNELL’s MASTER AND SERVANT (2d ed. 1899) c. XXVIII. On master and servant 
relationship see also Evans v. Mayor of Liverpool [1906] 1 K. B. 160; Hillyer v. Governor of St. Bartholo- 
mew’s Hospital [1909] 2 K. B. 820. 
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situation is based on the broad notion that the King as the Crown represents the 
State, on the doctrine that the King can do no wrong, that he as sovereign is beyond 
law and so cannot be sued. 

The liability of officers is based upon the theory that since the King can do no 
injustice, if injustice is done it must be done by one of his counsellors or servants. It 
is also based upon the English doctrine of the supremacy of the law, which means 
“the universal subjection of all classes to one law administered by the ordinary 
courts,” and means also that an illegal act is an ultra vires act, which the doer cannot 
perform in an official capacity, but only in the capacity of an ordinary person. 

The basic theories of the responsibility of local governments for torts are those of 
respondeat superior as a corollary of the assumption of a master and servant rela- 
tionship. 

Tue Unrrep States System 


The system of responsibility for tort in the United States?® is not built upon any 
carefully devised plan, but is the result of a long historical development. Although 
modeled to a certain extent upon the English system (particularly in respect to the 
national and state governments), it shows many important variations in both theory 
and practice. The chief causes of these variations are: Differences in doctrine regard- 
ing the nature of the state; the absence of a personal authority comparable to the 
King to represent sovereignty; the fact that the states as well as the central govern- 
ment are for many purposes sovereign; the fact that municipal corporations and 
quasi-municipal corporations are agencies of the state and not of the federal govern- 
ment; and the fact that municipal authorities are organized on a different basis than 
in England. 


Responsibility of the national and state governments. 

The non-responsibility of the federal and state governments for torts is based 
squarely upon the doctrine of sovereignty as developed by the English courts. It 
takes for granted that the sovereign cannot be sued, and that in the eyes of the law 
the sovereign cannot commit a tort. “For the first seventy years,” says Watkins,?° 
“the doctrine of sovereign immunity was accepted without hesitation, except in one 
instance,21 and without the recognition of any necessity for explanation. . . . We 
adopted it without considering whether it was valid, essential, or desirable.” 

In 1879, the United States Supreme Court said: “The principle is elementary that 
a State cannot be sued in its own courts without its consent. ‘This is a privilege of 
sovereignty.” In the case of Kawananakoa v. Polyblank,?* Mr. Justice Holmes 
stated, as regards the reason for this exemption: “A sovereign is exempt from suit, 
not because of any formal conception or obsolete theory, but on the logical and prac- 

*® Five sub-systems must be considered: (1) federal; (2) state; (3) municipal; (4) quasi-municipal 
corporations; and (5) responsibility of officers. 

*° Tue STATE as A Party Liticant (1927) 55. 

"2 The “one instance” is Chisholm v. Georgia, 2 Dall. 419 (U. S. 1793). 


*? Railroad Co. v. Tennessee, ror U. S. 337, 339 (1879). 
** 205 U. S. 349, 353 (1907). 
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tical ground that there can be no legal right as against the authority that makes the 
law on which the right depends.” In the case of Cunningham v. Macon and Bruns- 
wick R. R.,?* Mr. Justice Miller remarked: “It may be accepted as a point of depar- 
ture unquestioned, that neither a State nor the United States can be sued as defendant 
in any court in this country without their consent, except in a limited class of cases 
in which a state may be made a party in the Supreme Court of the United States by 
virtue of the original jurisdiction conferred on this Court by the Constitution.” In 
the case of Hans v. Louisiana,?® Mr. Justice Bradley, after referring to many cases, 
said: “The truth is, that the cognizance of suits and actions unknown to the law, 
and forbidden by the law, was not contemplated by the Constitution when establish- 
ing the judicial power of the United States. . . . 

“The suability of the State without its consent was a thing unknown to the law. 
This has been so often laid down and acknowledged by courts and jurists that it is 
hardly necessary to be formally asserted.” In the same case, in a concurring opinion, 
Mr. Justice Harlan based the inability of a citizen to sue the State on the ground that 
such a suit “is not one to which the judicial power of the United States extends, 
unless the State itself consents to be sued.” 

Not only does the federal Government recognize no liability for torts, except 
where especial provision is made by law, but it denies that the Government can 
commit a tort, unless a law expressly so contemplates. This doctrine was well ex- 
pressed by Justice Holmes in the case of The Western Maid,?®* in which he said: 
“The United States has not consented to be sued for torts, and therefore it cannot be 
said that in a legal sense the United States has been guilty of a tort. For a tort is a 
tort in a legal sense only because the law has made it so.” 

If the state or the federal government consents to be sued, however, it may be 
made responsible for torts. Although the Court of Claims Act of 1855, as amended,?" 
eliminated from the jurisdiction of this Court cases “sounding in tort,” several recent 
statutes have provided either for the bringing of suits against the United States for 
tortious actions or for the settlement of such claims by administrative action.*® 


Congress has provided for the settlement of several types of claims for injury or 
damage through administrative action. 

1. The Employees’ Compensation Act of September 7, 1916?® made the Govern- 
ment liable in general for compensation to any civil employee or his dependents for 
disability or death “resulting from a personal injury sustained while in the per- 
formance of his duty.” It set up an Employees’ Compensation Commission as an 


** 109 U. S. 446, 451 (1883). *5 134 U.S. 1, 15-16 (1890). 

26 257 U. S. 419, 433 (1921). *7 28 U. S.C. §250 (1940). 

*8 4. By 36 Star. 851 (1910), the Court of Claims was given jurisdiction of cases where the United 
States has used a patent without a license or the lawful right to use it. 

b. The Court of Claims was also given jurisdiction to hear and determine claims for damages to oyster 
growers arising from dredging operations upon private or leased lands or bottoms. 28 U. S. C. §250a 
(1940). 

See Holtzoff, The Handling of Tort Claims Against the Federal Government, infra p. 311. Ep. 

*° 39 Star. 742 (1916), 5 U. S. C. §751 (1940). 
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independent establishment, to administer the Act and to hear and determine all 
claims for compensation under it. 

Other laws have extended the principle of compensation to employees of the 
District of Columbia,®° employees of the United States Shipping Board Merchant 
Fleet Corporation,?! employees of the Panama Railroad Company,®? employees of 
the Alaska’ Railroad,** and persons employed on relief projects in the Civilian Con- 
servation Corps, Civil Works Administration, Federal Emergency Relief Adminis- 
tration, and Works Progress (Works Project) Administration.** How significant 
this responsibility for injuries has become may be judged from the fact that from 
January to June, 1941, 28,943 cases of injuries or death were reported to the Employees 
Compensation Commission from all of the establishments under its jurisdiction,?® 
and the total paid from the compensation fund was $4,980,875.°* 

2. The Chief of Engineers, subject to the approval of the Secretary of War, has 
authority to adjust and settle all claims not to exceed $500 for damage or destruction 
caused to private property occasioned by vessels belonging to or employed by the 
United States.57 

3. The heads of executive departments or independent establishments of the gov- 
ernment may settle claims for damages to, or for loss of, private property by the 
negligence of government employees acting within the scope of their authority, not 
exceeding the value of $1,000.58 


Liability of municipal corporations. 

In respect to torts there is a striking contrast between the national and state 
governments of the United States, and the municipal governments. Although the 
nation and the states, if they wish, may submit themselves to the jurisdiction of the 
courts, they may not be required to do so by compulsion of the courts; for they are 
considered as sovereign and therefore not suable without their consent. A municipal 
corporation, on the other hand, without its consent and even against its protest, must 
submit to any proper legal action, on the theory that it is not a sovereign body, but 
merely an artificial subordinate body under the complete control of the state. This 
seems to mean in practice that not only may the legislature place municipal corpora- 
tions in the position of being responsible for torts, but that the courts may do the 
same, since the doctrine of municipal responsibility is largely a judicial creation. 

The most general rule regarding municipal liability for tort rests upon the distinc~ 
tion between public and private functions. When a municipality is acting in a 

%° 41 Stat. 104 (1919), as amended, 5 U. S. C. $794 (1940). 

4 41 Sra. 377, as amended, 5 U. S. C. §795 (1940). 

*2 39 Stat. 750 (1916), 5 U. S. C. §791 (1940). 

*8 43 Stat. 1356 (1925), 5 U. S. C. §792 (1940). 

8 48 Star. 351 (1934), 5 U. S. C. §796 (1940). The conditions and limitations of this law are quite 
different from those of the original Employees’ Compensation Law. 24 Rep. U. S. Compensation Comm. 
(1941) 1 et seq. 

a (fe 8 Td. at 29. 

*7 36 Star. 676 (1910) as amended, 33 U. S. C. §564 (1940). 

°° 42 Strat. 1066 (1922), 31 U. S. C. §§215, 216 (1940). 
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governmental or public capacity, or carrying out the state’s functions, it generally 
enjoys the same immunity as the state. This immunity, however, does not apply to 
its liability for failure to perform certain statutory or common law duties, such as 
keeping streets and highways committed to its care in a reasonably safe condition3® 

When a municipality is acting in a proprietary canacity, or merely as a corpora- 
tion, then, like a private individual or corporation, it is subjected by the courts to 
liability for the torts of its agents. In carrying out its private functions (usually those 
concerning which it makes a contract, or those for which it receives a money com- 
pensation), it cannot escape liability unless relieved by valid legal provision. Statutes 
may, of course, limit municipal liability, as for instance, by restricting such liability 
to particular classes of cases,*° or by making actions in tort against municipal cor- 
porations conditional upon the fulfillment of certain specified formalities. 

Another distinction that is almost universally made is the distinction between 
nonfeasance and misfeasance. Where there is no mandatory duty to act and where 
failure to act does not constitute negligence, there is no ground for recovery against a 
municipal corporation. Hence failure to make and enforce police regulations relating 
to the transportation of explosives creates no liability.41 Even where a city neglected 
to enforce an ordinance regarding the roaming at large of swine in the streets, which 
established a penalty and also made provision for impounding such animals, and as 
a result of this nonfeasance a child was killed by wandering swine, it was held that 
the city was not liable.*? 

The doctrine of respondeat superior does not hold good generally for municipal 
corporations. It is applied merely in respect to corporate functions, and even in this 
application a very strict construction is given to it. 

As a result of all these distinctions, municipalities largely escape liability for tort. 
There are several factors, however, which tend to increase the tort liability of 
municipal corporations. The first is the fact that state legislatures are more and more 
imposing liability for injuries caused by certain types of acts, such as: Careless driv- 
ing, resulting in injuries to children who are being transported to school; mob 
violence; injuries inflicted upon domestic animals by dogs; negligent operation of 
motor vehicles by firemen and policemen. 

Another factor undoubtedly making for an extension of liability is the increased 
recognition by the courts that the once generally accepted distinction between the 
public and private functions of a governmental unit is unjust and absurd. Thus, in 
the case of Fowler v. City of Cleveland,** Judge Johnson attacked that “vague and 
uncertain sphere of what is called a governmental function,” and likened a modern 
city to a great public service corporation. The Supreme Court of South Carolina 
has described the doctrine of public and governmental functions as a “maze of 


*° Tooke, The Extension of Municipal Liability in Tort (1932) 19 Va. L. Rev. 100-101. 
*° See Birmingham v. Carle, 191 Ala. 539, 68 So. 22 (1915). 

*? Zywicki v. Joseph R. Foard Co., 206 Fed. 975 (D. Ct. D. Md. 1913). 

“? Levy v. Mayor, 1 Sandf. 465 (Super. Ct. N. Y. 1848). 

*® 00 Ohio St. 158, 126 N. E. 72 (19179). 
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shadowy distinctions.”** The Supreme Court of Florida has decided that a city 
under a commission form of government is subject to the same rules of tort liability 
as a private corporation would be.*® 


Liability of quasi-corporations. 

Included within the field of so-called quasi-corporations of a public nature are 
counties, townships, school districts, road districts, and so forth. With minor excep- 
tions which are provided for by statute, counties are not generally responsible for the 
torts of their agents. This immunity appears to be a direct legal heritage from 
English common law. In the English case of Russell and Others v. The Men of 
Devon,*® it was held that an unincorporated county was not responsible for injury 
caused to an individual by a defective bridge, because damages could not be recovered 
against the inhabitants of the county in their individual capacity, and “there is no 
corporation fund out of which satisfaction is to be made.” In the American case of 
Mower v. Leicester,A” which became a leading case on the subject, the Massachusetts 
court, following the reasoning of Russell v. Men of Devon, applied it to the town of 
Leicester and added: “Corporations created for their own benefit stand on the same 
ground, in this respect, as individuals. But quasi corporations, created by the legis- 
lature for purposes of public policy, are subject, by the common law, to an indictment 
for the neglect of duties enjoined on them; but are not liable to an action for such 
neglect, unless the action be given by some statute.” As the attorney for the plaintiff 
in this case pointed out, none of the reasons which prevailed in Russell v. Men of 
Devon case were logically applicable, since here the town was a corporation capable 
of suing and being sued. Here the town was expressly bound by statute to keep the 
road in repair, whereas the county of Devon was not so bound. In Russell v. Men of 
Devon case there was no treasury from which judgments could be recovered; here 
there was. It is altogether probable that the Massachusetts court was influenced by 
the dictum of Russell v. Men of Devon case: “If this experiment had succeeded, it 
would have been productive of an infinity of actions.” 

Other reasons have been given for the immunity of the county from tort liability, 
such as: That the county is an arm of the state for carrying out state purposes; and 
that counties and so-called guas: corporations are as a rule involuntary political 
divisions of the state, organized without the consent of their inhabitants, whereas 
municipal corporations are voluntary associations.** 

In some states the county has been organized as a “municipal” corporation, with 
power to sue and be sued, and the statutes have made it specifically liable for such 
things as highways, bridges, and public buildings. Yet on the ground that these 
statutes are in derogation of the common law, the courts have given them a very 
narrow construction. 


“Irvine v. Greenwood, 89 S. C. 511, 72 S. E. 228 (1911). 

*° Kaufman v. Tallahassee, 84 Fla. 634, 94 So. 697 (1922). 

“°T. R. 667, 10 Eng. Rep. 359 (K. B. 1788). 

*7 9 Mass. 247, 250 (1812). 

*® See Borchard, Government Liability in Tort (1924) 34 YALE L. J. 1, 42-43. 
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Despite the general doctrine to the contrary, there are a number of instances 
where the courts have held quasi-corporations liable in tort. Thus a New York court 
held that a town with statutory power to establish parks should be liable when a 
death was caused by the dangerous condition of a bathing beach maintained in con- 
nection with the park.*® At times townships or New England towns have been held 
liable for torts which have occurred in connection with undertakings conducted partly 
for profit.5° 


Responsibility of officers. 

Although several specific differences exist in respect to the liability of officers in 
the various political divisions of the United States, the underlying principles are 
much the same. 

The first question that must be asked in respect to the tort liability of an officer is: 
Whether he is exercising a legislative, a judicial, a quasi-judicial, an executive, or an 
administrative function. 

1. Legislative officers. It is generally held that legislative officers are not liable to 
civil actions for legislative acts, on the ground that they are called upon to exercise 
judgment and discretion as to the needs and welfare of the public, and that their 
duties are owed to the public at large and not to individuals. “Discretionary power 
is, in its nature, independent: to make those who wield it liable to be called to 
account by some other authority is to take away discretion and destroy independ- 
ence.”51 This freedom from liability is true not only for legislative bodies proper, 
but also for inferior legislative or quasi-legislative bodies such as municipal councils, 
county commissioners, boards of supervisors, etc. It seems to be the character of the 
duty laid upon such officers, and not the name of the officer, which controls liability.** 

2. Judicial officers. No civil action can be brought against judicial officers for the 
recovery of damages, when such officers are acting within their jurisdiction. The 
reasons given are: 

a. If such action could be maintained, the protection essential to judicial inde- 
pendence would be entirely swept away.* 

b. If a judge could be sued, his time and energy would be consumed. 

c. If a judge, placed in a position of defense as a wrongdoer, were found guilty, 
this fact would weaken the weight of his subsequent decisions. 

d. Civil responsibility would make for dishonest judgments. 

e. Such action would multiply litigation and open up each case to endless con- 
troversy.54 

3. Executive officers. In the United States, contrary to the English theory, a dis- 
tinction is made between the liability of high executive officers, such as the President 


“° Augustine v. Town of Brant, 249 N. Y. 198, 163 N. E. 732 (1928). 

5° Moulton v. Scarborough, 71 Me. 267 (1880). 5 CooLey, Torts (2d ed. 1888) 443. 

5? MecueM, A TREATISE ON THE Law oF Pusiic Orrices AND Orricers (1890) §646. 

5® Bradley v. Fisher, 13 Wall. 335, 348 (U. S. 1871). 

5* See Bradley v. Fisher, supra note 53; MECHEM, op. cit. supra note 52, §§619 ef seq., Coocey, Torts 
(2d ed. 1888) 475 et seq. 
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of the United States, the state governors, federal cabinet officers, and heads of inde- 
pendent establishments and offices, and the liability of administrative officers of a 
lower rank. The courts of the United States have held in several cases that these 
higher officers are not liable to mandamus.*> Commentators have usually held that 
since this is so they are also not liable for damages when they are acting within their 
authority and are carrying out functions bestowed upon them by law. The reason 
usually given for this freedom from responsibility is the necessity for the exercise of 
a wide discretion, with which the courts will not interfere. Another reason advanced 
is that of the almost sovereign prerogative power of the chief executive officers of 
nation and state.°* Finally, the doctrine of the separation of powers is sometimes 
given as a reason why the courts will not subject chief executive officers to liability.5* 

Immunity from damage suits also seems to be extended to heads of departments 
and independent establishments. Since the duties of mayors are not regarded as 
involving sovereign functions, and since the doctrine of separation of powers does 
not seem applicable, they are not exempt from damage suits. 

The liability of ministerial officers, as distinguished from executive officers, ap- 
pears to be the same for all divisions of government. The first principle to be con- 
sidered in respect to their responsibility is based upon the distinction between duty 
to the public and duty toward an individual. In case the duty is to the public alone, 
the liability is to the public alone, and the remedy is by public prosecution.5* The 
state may bring a criminal action against the officer for failure to discharge some 
duty with the performance of which he is charged by statute, when by the same or 
another statute its non-performance is made a criminal offense.5® But to sustain an 
action by a private individual against a public officer, it must be shown that the duty 
violated was a duty to the individual.®° 

Besides criteria derived from the nature of the officer, other important criteria have 
been developed. The most important of these consider: Whether the officer had legal 
power to act; whether the law under which he acted was constitutional; whether the 
officer was required to know the law; whether or not he had exceeded his jurisdic- 
tion; whether the action was one of misfeasance or of non-feasance; whether the act 
was done under the orders of a superior; whether the officer acted arbitrarily, 
maliciously, or wilfully; and whether the duty was ministerial or discretionary. 

In general, an officer is not liable for acts done under the authority of or the color 

55 Marbury v. Madison, 1 Cranch 137, 170 (U. S. 1803); Decatur v. Paulding, 14 Peters 497 (U. S. 
1840); Kendall v. U. S., 12 Peters 524 (U. S. 1838); Butterworth v. U. S., 112 U. S. 50 (1884); Hatfield 
v. Graham, 73 W. Va. 759, 81 S. E. 533 (1914); Moyer v. Peabody, 212 U. S. 78 (1909). 

5° See cases cited supra note 55. 

5? See particularly Hatfield v. Graham, supra note 55. 

°S“The rule of official responsibility, then, appears to be this: That if the duty which the official 
authority imposes upon an officer is a duty to the public, a failure to perform it, or an inadequate or 
erroneous performance, must be a public, not an individual injury and must be redressed, if at all, in 


some form of public prosecution.” CooLry, Torts (2d ed. 1888) 446. 
5° State v. Godwin, 123 N. C. 697, 31 S. E. 221 (1898); Lamar Pub. Co. v. Hoag, 54 Colo. 542, 131 


Pac. 400 (1913). 
°° MECHEM, Op. cit. supra note 52, §600; see Lamar Pub. Co. v. Hoag, supra note 59. 
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of law. In the case of Den ex dem. Murray v. Hoboken Land and Improvement 
Co.,*" it was held that a public agent cannot be made responsible for obeying the 
lawful command of the government. Nor will a public officer be held personally 
responsible for damages unless it is clearly proved that he acted in violation of law, 
arbitrarily, and without regard to the functions with which he is entrusted.®? Nor 
are officers answerable for consequential damages, if they act within their jurisdic- 
tion, and with the requisite care and skill.®* 

The general rule that the carrying on of his functions under legal authorization 
will protect the officer, has one very important exception. This is in respect to uncon- 
stitutional laws. The argument goes on the ground that an unconstitutional law is 
no law at all,** and therefore the officer who acts under it acts not as an officer but 
as a private man. Professor Oliver P. Field®* thus sums up the liability of officers 
under such “laws”: 


1. Officers are liable for refusal to act if the statute authorizing them to act turns out 
to be constitutional and if some private individual has been injured thereby. 

2. Officers are liable for taxes collected under invalid statutes if they were paid under 
protest and their payment was involuntary. The fact that the officer has paid money into 
the state treasury will not be a defense to such an action. 

3. There is a conflict of authority as to whether an officer is liable for the destruction 
or invasion of property under an unconstitutional statute. 

4. Officers are liable for interference with personal liberty if such interference is 
justified solely on the ground of an invalid statute. 

5. Officers are not liable for making complaints under invalid statutes. 

6. The weight of authority holds that magistrates are not liable for issuance of process 
or committing a person under an unconstitutional law, but a few cases impose liability. 

7. Officers executing process under an unconstitutional statute are held liable in some 
states but not in others, although the tendency seems to be to exempt them and to treat 
them as executing “fair process.” 


It is nearly always held that wltra vires acts, constituting malfeasance, create per- 
sonal liability of officers.6* Officers are liable for acts in excess of their jurisdiction, 
not only to individuals, but to the government as well.®? 

In several cases the courts have held that when an officer, although operating 
within the general sphere of his jurisdiction, makes a mistake in fact, such as a 
wrong diagnosis, he is personally liable. Thus, in Miller v. Horton,®® where a horse 


*2 38 Howard 272, 283 (U. S. 1855). 

*2 Boutte v. Emmer, 43 La. Ann. 980, 9 So. 921 (1891). 

** Eslava v. Jones, 83 Ala. 139, 3 So. 317 (1887); MECHEM, op. cit. supra note 52, §675. 

** Norton v. Shelby County, 118 U. S. 425, 442 (1886), when Justice Field said: “An unconstitutional 
act is not a law; it confers no rights; it imposes no duties; it affords no protection; it creates no office; 
it is, in legal contemplation, as inoperative as though it had never been passed.” 

°° THe EFFEcT oF AN UNconstiruTionaL Statute (1935) 145-46, by permission of the publisher, 
The University of Minnesota Press, Minneapolis, Minn. 

© Barnes v. The Railroads, 17 Wall. 294, 307 (U. S. 1872); Mock v. Santa Rosa, 126 Cal. 330, 58 
Pac. 826 (1899); Bolton v. Vellinez, 94 Va. 393, 26 S. E. 847 (1897); Burch v. Hardwiche, 30 Gratt. 
24 (Va. 1878). 

*7 Mock v. Santa Rosa, supra note 66; Russell v. Tate, 52 Ark. 541, 13 S. W. 130 (1890). 

*® 152 Mass. 520, 26 N. E. 100 (1891). 
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was killed by a board of health on the ground that it had glanders, and later a jury 
decided that as a matter of fact it did not have glanders, the court held: That since 
the officers had only jurisdiction to kill animals actually so affected, but did not 
have jurisdiction otherwise, they had acted ultra vires and so were liable.*® This may 
be called the “jurisdictional fact” doctrine. 


Mere omission to discharge an official duty does not, as a rule, create personal 
liability of the officer. However, if the officer refuses to perform a duty, without 
which action a just claim against the public cannot be paid, he is personally liable to 
the claimant to the extent to which he has caused the injury. Where the duty that 
the officer refuses to perform is to the public alone and not to an individual, redress 
must be sought by public prosecution. Where a duty is a positive one provided for 
by law, the general rule is that the officer will be liable if he discharges it in a 
negligent, wrongful, malicious, or corrupt manner, or if he refuses to perform it.”° 


In respect to the responsibility of superior officers for acts of those under them, 
there is a general rule to the effect that superiors are not liable for the acts of their 
subordinates, even when the latter are employees rather than officers.74 There are, 
however, exceptions to this rule.** 


Summary 


The system of tort responsibility in the United States is based upon a great variety 
of distinctions. Running through the whole system is the distinction between sov- 
ereign and non-sovereign acts. This is seen in respect to responsibility for acts of 
national, state, county, and even municipal governments, since the distinction be- 
tween public and private acts rests ultimately upon a similar basis. It also appears in 
respect to the responsibility of the President of the United States, cabinet officers, 
high boards and commissions, and state governors. 

Distinctions are also found as to the tort liability of various divisions and sub- 
divisions of government. The rules governing responsibility are very different for 
the respective units. The state and national governments are not, as a rule, respon- 
sible for tort, since their sovereign nature is interpreted as meaning that they cannot 
be sued without their consent. Counties and quasi-municipal corporations, when 


°° See also Pearson v. Zehr, 138 Ill. 48, 29 N. E. 854 (1891); People ex rel. Copcutt v. Board of 
Health, 140 N. Y. 1, 35 N. E. 320 (1893). 

° Fitzpatric v. Slocum, 89 N. Y. 358 (Ct. App. 1882); Mott v. Hull, 5x Okla. 602, 152 Pac. 92 
(1915); Lamar Pub. Co. v. Hoag, 54 Colo. 542, 131 Pac. goo (1913); Hupe v. Sommer, 88 Kan. 561, 
129 Pac. 136 (1913). 

™ Bowden v. Derby, 97 Me. 536, 55 Atl. 417 (1903); Keenan v. Southworth, 110 Mass. 474 (1872); 
Bankers’ Mut. Casualty Co. v..Minneapolis, St. Paul etc. Ry., 117 Fed. 434 (C. C. A. 8th, 1902); Walsh v. 
Trustees of N. Y. etc. Bridge, 96 N. Y. 427 (1884); County Commissioners v. Duvall, 54 Md. 350 (1880); 
Robertson v. Sichel, 127 U. S. 507 (1888). 

*°Mechem states them as follows: “Thus the superior officer will be liable, (1) where, being charged 
with the duty of employing or retaining his subordinates, he negligently or willfully employs or retains 
unfit or improper persons; or, (2) where, being charged with the duty to see that they are appointed or 
qualified in a proper manner, he negligently or willfully fails to require of them the due conformity to 
the prescribed regulations; or (3) where he so carelessly or negligently oversees, conducts or carries on 
the business of his office as to furnish the opportunity for the default; or (4) and a fortiort, where he has 
directed, authorized or cooperated in the wrong.” Op. cit. supra note 52, §790. 
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carrying out state functions, are considered as arms of the state and are covered toa 
large extent by the cloak of sovereignty. In various other connections they have been 
held liable in tort. 

In respect to the responsibility of a municipal corporation, the chief distinctions 
made seem to be those between its acts in a public capacity and its acts in a private 
capacity. When a municipal corporation is carrying on its public functions, as a 
general rule it is irresponsible. When acting in a proprietary capacity, it is responsible. 

Another distinction, made in respect to both municipal corporations and officers, 
is that between nonfeasance and malfeasance. Responsibility, as a rule, does not exist 
for the former, but does for the latter. 

The responsibility of officers is controlled by a multitude of distinctions. The 
chief of these are: (1) The distinction between legislative, judicial, and quasi-judicial 
acts; (2) the distinction between higher executive officers and administrative officers; 
(3) the distinction between misfeasance and nonfeasance; (4) that between min- 
isterial and discretionary acts; (5) that between a public duty and a duty toward an 
individual; (6) that between legal and ultra vires acts; (7) the distinction between 
operating under a constitutional act or an unconstitutional act; (8) the distinction 
beween mere omission to discharge a general official duty and failure to discharge a 
positive duty; (9) the distinction in respect to responsibility or non-responsibility for 
acts of subordinates; and (10) a large number of minor distinctions. 

The net result of the American system is, on the whole, to protect the government 
and the officers of government against tort liability. In fact, so encumbered is the 
American system of responsibility with metaphysical and legal distinctions, that it 
becomes easy for the courts to deny responsibility where to the average person it 


would seem clear. 
Tue GEerMan System*® 


The responsibility of the state and its agents in Germany has developed under the 
influence of two principal sets of legal ideas: (1) that of the Roman law, and (2) that 
of the old Germanic law.’* According to Roman law, a distinction was made (as it 
is in American municipal law) between the acts of the city in its private capacity, 
and those in its public capacity. In its private relationships, the city was liable as a 
private individual would be. It was not, however, responsible in general for damages 
caused to third persons because of illegal conduct on the part of public organs and 
officers. If the persons who were acting for the city were its slaves, or had been 
appointed as its agents or administrators, the doctrine of the ordinary law in respect 
to master and servant applied.”5 


*° Tt is quite impossible to find out what the actual situation is in Germany today in respect to the 
responsibility of the state and its agents, due to the general lack of correspondence between law and 
practice which exists under the Nazi system. The form of the old system of law remains, although actual 
practice may be very different. This study, then, must confine itself to the legal and theoretical basis of 
the German system rather than its present operation. 

74 See STERN, Die Harrunc pDES STAATES FUR SEINE BEAMTEN UND ANGESTELLTEN, ETC. (1928). 

75 Loeninc, Die HaFTunG pES STAATES AUS RECHSWIDRIGEN HANDLUNGEN SEINER BEAMTEN NACH 
DEUTSCHEM PRIVAT- UND STAATSRECHT (1879), 23-24; see also FRomBERG, Diz Harrune pes Fiskus FOR 
SEINE VERTRETER (1908) 3-10. 
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When a city (and later a state) officer exercised the rights and carried out the 
duties belonging to the commonwealth, only the officer and not the commonwealth 
was liable for injury caused to third persons for illegal action. The one injured could 
bring a complaint against the culpable officer, but not against a state or the munic- 
ipality.”° 

In the later imperial period, the theory developed that holding the officer alone 
responsible was not just to the injured party; since, especially in the case of a lower 
officer, the damage might be entirely beyond his capacity to make redress. Although 
this idea, if developed logically, would lead to the conception of state responsibility, 
such development did not take place. Instead, higher officers were required to 
assume responsibility for errors in official duty that were made by officers subordinate 
to them. Despite this theoretical situation, such responsibility was made effective in 
practice, as a rule, only if the higher officer himself had been guilty of misfeasance or 
nonfeasance. This was not always true in individual cases; and occasionally the 
superior officer was held responsible even when he himself had been guilty of no 
lapse of official duty.”7 

The Roman law also made a sharp distinction between the personality of the 
individual members of the community, and the totality of those members organized 
into a body corporate. A complete separation was made between the legal relation- 
ships of the organized group and those of individual members. “The rights and 
duties of the state, the cities, and the corporations, were not the rights and duties of 
the individuals, who were no more responsible for the faults of the unity than this 
unity was responsible for the faults of the individuals.”*® 

Only when acting within their legal powers, were the officers constituting the 
organs of the incorporated body acting for it. If they exceeded those powers, or 
violated laws in exercising them, they acted as private individuals. Since it has no 
official authority to perform illegal acts, no illegal act could be chargeable to the 
corporate body, which was considered as incapable of an illegal purpose. The prin- 
ciple was thus developed, that the corporate body could not be required to compensate 
individuals for injuries caused by the illegal acts of its agents. This is much the same 
as the English theory.”® 

The medieval theory of Germany was quite different. “The corporation, of which 
the individual was a member, did not merely demand particular functions from the 
individual and guarantee to him particular rights, but rather involved his entire 
personality, which in state and church, in commune and realm, in his occupation and 
in society as a whole, was considered as only a member of the organization. The 
corporation did not stand opposed to the individual as something different, but rather 
the individual lived only as a member of the corporation, just as the corporation 


761 MomMsEN, ROMIscHES STAATSRECHT (1887) 673; MoMMSEN, ABRISs DES ROMISCHEN STAATS- 
RECHTS (1907) 135-36. 

7 LoENING, op. cit. supra note 75, at 25. 78 Id. 26. 

7° Since the King would not have allowed or ordered a wrong to be done, if wrong is done, it must 
of necessity be due to the wrongful act of an officer. Tobin v. Regina (1864) 33 L. J. C. P. 199, 16 
C. B. N. S. 310. ° 
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lived only in its members. The corporation, which was identified with the totality of 
its members, had therefore the obligation, in case of necessity, to undertake the obli. 
gations of all the individuals, just as the individual had the duty to undertake all 
the obligations of the corporation.”®°® 

During a rather long period when this general attitude prevailed, there was not, 
and could not well be, a definite line between private and public law. Throughout 
the Middle Ages, the legal view prevailed that in the case of the fault or obligation 
of an association, the creditor, in extreme cases, might bring suit against the members 
of the association. To a certain extent, also, acts of individual members were con- 
sidered to be acts of the corporation which the members represented. When the 
organs of the corporation, acting in the name of the corporation, made declarations 
of will and performed acts, they acted not only for the corporation as a whole, but 
also for all of the individuals associated in the corporation. Their will and acts were 
deemed to be the will and the acts of all the individuals.** 

From this there quite logically followed the doctrine that the corporation itself 
could perform illegal acts, and that any injury caused to the rights of individuals by 
illegal acts of the corporate organs or officers could be attributed to the corporation. 
Although it was realized that the corporation, as such, could not act, the law as 
interpreted meant that the totality of the members must answer for the acts of the 
organs. As a result, the corporation might be declared responsible to compensate for 
injuries resulting from the illegal acts of its organs; and penalties might also be laid 
upon it.8? 

This point of view gradually changed in important respects, as municipal and 
other corporations began to extend their services and it became necessary for them 
to employ many subordinate administrative officers. The distinction was then made 
between organs which were the representatives of the corporation, and officers em- 
ployed in other capacities. The theory developed, that the acts of mere administrative 
or ministerial officers should not be placed upon the same basis as acts performed by 
representative or policy-determining bodies, or directorates. As a result of the study 
of Roman law, there also grew up a changing view of the relationship of the indi- 
vidual to the association or corporation. The individual member was no longer 
equivalent to the corporation as a whole. The corporation began to refuse to assume 
responsibility for the acts of its members, even when such acts were performed in 
the name of the corporation. 

As Roman law took possession of the minds of German lawyers, many doubts 
developed regarding the German philosophy of the Middle Ages. The old medieval 
conceptions of the corporative state were gradually supplanted by the Roman ideas. 

Toward the end of the seventeenth century, largely under the influence of Niko- 


892 GrERKE, Das DEUTSCHE GENOSSENSCHAFTSRECHT (1873) 385-86; see also 1 GrERKE, DEUTSCHES 


PrIVATRECHT (1895), §§68, 75, 76. 
®1 LoENING, op. cit. supra note 75, 26-28. 
52 GIeRKE, op. cit., vol. 2, 522, 817, 905; see also Maurer, GESCHICHTE DER MARKENVERFASSUNG 


(1856) 193. 
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laus Hert,®* the ruling opinion developed that the superior should be held responsible 
only when the officer had acted within the limits of his office, or of the functions 
bestowed upon him. It was argued that since the officer is not actually the agent of 
the superior, but an organ of the public power, the relationship should be recognized 
as a public one to which the private law doctrine of master and servant or principal 
and agent does not properly apply. These new ways of viewing the problem some- 
what checked the theory that the commonwealth should be responsible as of right 
for the illegal acts of its organs, but did not overcome it. 

After the middle of the eighteenth century the theory of the responsibility of the 
“fiscus” began to develop. The word fiscus was (and still is) used both for the public 
treasury and for any unit of government when carrying on purely business affairs, 
especially when dealing with private persons. One cannot do business, it was held, 
with a unit of government acting in its capacity as possessor and user of some portion 
of sovereign power; but one can deal with, and sometimes bring suit against, a unit 
of government acting in its proprietary capacity, or its capacity as fiscus. The distinc- 
tion between sovereign acts and fiscal acts was comparable to our distinction in the 
law of municipal corporations between public acts and proprietary acts. The tendency 
developed of making the fiscus the “whipping boy of the state.” Several German 
states established laws providing for the responsibility of the fiscus, and others made 
the members of the superior financial authority jointly responsible.** 

After the middle of the eighteenth century, some courts began to declare that the 
acts of a superior officer, performed in the exercise of his official power, were binding 
upon the public corporation whose officer he was; that the principles applicable to a 
private agent could not be applied in all cases to a subordinate officer who was under 
oath and subject to special obligations of a public law character; but that the superior 
might be held liable for allowing the acts of his subordinate.®** 

After the latter part of the eighteenth century, the question of responsibility for 
tort in Germany was gradually removed from the realm of mere court decision and 
was placed under the control of statutory and constitutional law. 

The General State Code of Prussia,®* which was adopted during the last decade 
of the eighteenth century, lays responsibility upon officers except in respect to the 
fiscus by providing: 

“One who accepts an office must apply all requisite diligence to fulfilling the obli- 
gations thereof according to his duty. Any injury which may occur in this connec- 
tion, which could and should have been prevented by proper care, and according to 
the knowledge requisite for the administration of the office, he must make good. 


8°; Hert, De Prurtsus Homintsus PersoNAM UNAM SUSTINENTIBUS (1709) tome 3, 27 ef seq., 
especially at 44, §6 and vol. 2, tome 3, 41 ef seq. 

8* HaTscHEK, LEHRBUCH DES DEUTSCHEN UND PREUSSISCHEN VERWALTUNGSRECHTS (7th, 8th ed., 
1931), 3. 1 MAYER, DEUTSCHES VERWALTUNGSRECHT (3d ed., 1924) 189 ef seq.; FROMBERG, op. cit. supra 
Note 75, 21 ef seq. 

852 PFEIFFER, PRAKTISCHE AUSFUHRUNGEN AUS ALLEN THEILEN DER RECHTSWISSENSCHAFT (1828) 
376, in discussing court decisions of 1762 and 1763. 

8° ALLGEMEINES LANDRECHT FUR DIE PREUSSISCHEN STAATEN, of June 1, 1794; still in effect although 
extensively amended (hereinafter referred to by its traditional abbreviation “A. L. R.”). 
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Superior officers who, by proper supervision, could have prevented the injuries caused 
by the official acts of their subordinates, are responsible for the damages arising from 
their negligence, to the state as well as to the private individuals who suffer there- 
from.”8? 

“In the use, the enjoyment and the administration of its domains and property, 
the state, as a rule, stands in relation to the law on the same basis as any private 
proprietor.”8° 

The germ of a broad ethical conception of the distribution of the social burden is 
found in the following passage: 

“Individual rights and privileges of the members of the state must yield to the 
right and duty of furthering the general welfare, when there is an actual contradic- 
tion or collision between the two. However, the state is required to compensate 
anyone from whom his special rights and privileges have had to be withdrawn for 
the benefit of the community.”®® 

From 1820 to 1824, the Superior Court of Appeals of Cassel rendered several 
decisions to the effect that “the state is responsible for the official acts of all of its 
servants who are entrusted with a part of state sovereignty, and should compensate 
persons injured by such servants when exercising sovereign powers.”®® Jurists in 
Germany after this time began to make distinctions between public law and private 
law as regards responsibility. Sundheim®! observed that the duty of making compen- 
sation by the state for illegal acts done by officers in the exercise of sovereign power 
was not founded entirely upon the basic principles of the private law, and therefore 
could not be decided by such principles. The basis of state liability, he held, is in 
reality the fact that the state has placed its officers in such a relationship to its citizens 
as to make it possible for the former to apply state powers and functions unjustly 
against the latter. 

Pfeiffer, in his Praktische Ausftihrungen aus Allen Theilen der Rechtswissen- 
schaft, further developed the idea that the relationship of the officers to the state is 
one of public and not private law. He held that the state must be responsible for acts 
of sovereign power, since the citizen is not, as in the case of contracts, able to deal or 
not to deal with the state as he wishes but is forced to deal with it and cannot refuse 
obedience. 

Zachariae®*? maintained that no distinction should be made between judicial and 
administrative officers; that the state should be responsible only when officers have 
acted within their official sphere; that a distinction should be made between those 
cases in which private affairs are carried on between the state and individuals by the 

87 A, L. R. II, tit. 10, §§88-90. 88 7d. tit. 14, §76. 


8° A. L. R. Einleitung (Introduction), 74-75. For the same principle, see pt. I, tit. 8, §§29-31. 
°° Erkenntnisse of March 25, 1820, March 7, 1823, April 7, 1824; cited in 3 PFEIFFER, op. cit. supra 


note 85, 377-384. 
®2 PRAKTISCHE RECHTSFRAGEN (1827) pt. I, Uber Schadensstiftung durch Staatsbeamten und Haftver- 


bindlichkeit des Staates dafiir, 4 et seq. 
°2 Uber die Haftverbindlichkeit des Staates aus rechtswidrigen Handlungen und Unterlassungen seiner 


Beamten (1863) 19 ZTscuR. F. D. GES. STAATSWISS., 582-652. 
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properly authorized officers, and those in which there is an exercise of public author- 
ity upon persons subject thereto; that in respect to undertakings of a private legal 
nature made by representatives of the state, the ruling principles of the civil law are 
decisive; that when exercising the sovereign compulsory power, the state should be 
responsible only in a secondary capacity, in case the injured person is unable to 
secure his rights from the officer at fault. This liability of the state rests upon its 
guarantee of the rightful actions of officers—a guarantee based upon principles of 
public law rather than private law. 

The prevailing judicial doctrine of the nineteenth and early twentieth centuries 
was well summarized by a decision of the Reichsgericht in 1909,°* in which the court 
said in part: 

According to the continuous line of decisions of the Reichsgericht . . . in respect to the 
liability of the Prussian State for damages arising from injuries caused by its officers, a dis- 
tinction must be made between the fiscal rights and the sovereign rights of the state. Con- 
cerning the exercise of the fiscal rights, as in the administration of state property or the 
protection of rights flowing out of contractual and other private legal relationships . . . 
the state as a juristic person is responsible for the faults of volition of its organs which 
cause damage to others, just as a natural person is responsible for his own injurious acts. 
On the other hand, the state is not liable for the injuries which occur in connection with 
the exercise of its sovereign rights . . . through the actions of its officers, in the absence of 
an express legislative provision establishing such liability in special instances. In the still 
valid Cabinet Order of December 4, 1831, respecting the exact observation of the boundary 
between state sovereign and fiscal legal relationships, it is expressly declared that it would 
be a mistake to hold, that out of the results and operations of a sovereign legal act, the 
injured person might acquire a claim for compensation against state property.®4 


The Civil Code for the Reich, which went into effect on January 1, 1900, is of 
profound significance as regards the responsibility of the state and its officers. It is 
true that the Code did not directly regulate the liability of the Reich or the member 
states for wrongful acts of officers exercising the sovereign power. It did, however, 
greatly clarify the law in respect to responsibility in fiscal matters, it established the 
general principles of the responsibility of officers, and it set forth the conditions under 
which they should be responsible. 

About this time a number of state laws, including that of Prussia, required the 
state or the appropriate subdivision to assume the liability of the officer in case of 
violation of his official duty. Others made the state or its subdivisions liable in only 
a secondary way, as a guarantor when the officer was unable to make compensation. 
A few states did not establish any general principles of liability, but enacted special 
laws regulating liability for particular injuries or under exceptional circumstances. 


°° 91 Entscheidungen des Reichsgericht in Zivilsachen (hereinafter referred to by the usual abbreviation 


“R. G. Z.”) 44, 46. 

** This cabinet order reads in part as follows: 

“What belongs to the sovereign rights of the supreme head of the state, and what is to be understood by 
the fiscus, is set forth . . . in the State Code. A complaint based on private law against an act of sovereign 
power is not admissible, even though it is argued that a claim arising from the consequences and applica- 
tions of this act should be permitted, not against the person of the sovereign, but against the state 
treasury.” 1 GEseTz-SAMMLUNG FUR DIE K6Nn. PREussIScHEN STAATEN, 285. 
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Many of the doctrines regarding responsibility, that had been developed by writers 
and theorists, were finally embodied in the Constitution of August 11, 1919. Article 
131 of this Constitution provides: 

“If an officer, in exercising the public authority entrusted to him, violates his offi- 
cial obligation toward a third party, the responsibility is borne fundamentally by the 
state or the public body in the service of which the officer stands. The right of reim- 
bursement in respect to the officer is reserved. Access to courts of general jurisdiction 
may not be precluded. More detailed regulation is a function of the legislative body 
concerned.” 

This Article accomplishes five principal things: (1) it establishes a unified basis 
for responsibility, which is applicable to all divisions of government and all public 
corporations or associations; (2) it makes the state or public body liable for injuries 
caused to third persons, by its officer who acts in violation of his official duty when 
exercising the public power; (3) it reserves the right of reimbursement against the 
officer to the state or public body which has made compensation for the injury; (4) it 
provides that suit may be brought before the regular judicial courts, by procedures 
and remedies which are provided for litigants in any civil suit; (5) it permits the 
legislative body concerned to make more detailed regulations. The Article does not, 
however, deal with activities of officers who are representing governmental bodies in 
their civil capacity, or as fiscus. 

Almost immediately after the adoption of the National Constitution, questions 
arose as to the relationship between its Article 131 and the national liability law, and 
between this Article and the state liability laws. Because of spatial limitations, only 
a few of these questions can be discussed here. 

One of the most important was: whether Article 131 contained directly and im- 
mediately applicable law, or whether it merely set forth guiding principles. The 
Reichsgericht, in a decision of 1921,°° said: “A present, immediate (that is, self- 
executing) provision is. established, which requires no further law to make it appli- 
cable, or to provide for its execution.” It held that one reason why this Article had 
been adopted as directly applicable law was the wish to prevent each individual state 
from deciding “whether and when it would make the guiding principles of state 
responsibility effective for its territory,” and to establish responsibility “as an im- 
mediate fundamental right of all Germans, for the whole domain of the Reich.” 

The same court has held that other liability laws are not only repealed in so far 
as they are contrary to the National Constitution, but are also largely superseded even 
when they are in agreement with it, since now only the provisions of Article 131 of 
the Constitution are authoritative law for the question of responsibility itself.°* 

The Reichsgericht has held that the responsibility established by Article 131 ex- 
tends to all public corporations.®* Consequently, an organization such as the National 
Insurance Institute is responsible for violations of official duty committed by its officers 
in the exercise of public power. 


*5 102 R. G. Z. 166, 168, 171 (1921). 
8° Td. at 170. *T 12 R. G. Z. 335, 337 (1926). 
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The question was raised as to the relationship of Article 131 of the Constitution 
to Article 839 of the Civil Code, which establishes the nature of official responsibility. 
On this point the court held that Article 131 can mean nothing else “than the respon- 
sibility as it is laid upon the officer by Article 839 of the Civil Code; therefore only 
in case of intentional or negligent breach of official duty, and only under the limits of 
paragraph 1, sentence 2, (subsidiary)®* of paragraph 2®° . . . and of paragraph 31° 
... Of Article 839.” It can readily be seen, therefore, how closely bound up is the 
responsibility established under Article 131 of the Constitution, with the responsibility 
of officers established by the Civil Code. 

Article 131°! of the Constitution makes a fundamental distinction between acts 
of public power and private acts. This Article, like Section 839 of the Civil Code, 
has to do only with public or sovereign acts of the nation, state or other public 
corporation. It does not affect these governmental units in so far as they are carrying 
on merely private or fiscal acts. For all private acts, where the Reich or any of its 
subdivisions acts as a fiscus, proprietor, or entrepreneur, provisions of Sections 31 and 
89 of the Civil Code govern, rather than Article 131 of the Constitution. 

An important decision of the Reichsgericht holds that public power is not to be 
interpreted in a narrow sense, as if it referred exclusively to the exercise of sovereign 
power. On the contrary, it includes the whole domain of official acts not governed by 
Sections 31 and 89 of the Civil Code; that is, all official acts which are not devoted to 
the private legal interest of the Reich or other corporations of public law.1° 


The responsibility of officers. 

The basis of the responsibility of officers must be considered from a twofold 
viewpoint: responsibility in respect to the exercise of public power, and responsibility 
in respect to the exercise of fiscal power. 

According to Section 839 of the Civil Code, the basis for the responsibility of 
officers is a wilful or negligent breach of official duty toward a third party; but if 
only negligence is imputable to the officer, he may be held liable only if the injured 


*® This provides: “If only negligence is imputable to the official, he may be held liable only if the 
injured party is unable to obtain compensation elsewhere.” 

°° Paragraph 2 makes special provisions regarding breaches of official duty in connection with judicial 
decisions. 

300 Paragraph 3 provides: “The duty to make compensation does not arise if the injured party has 
wilfully or negligently omitted to obviate the injury by making use of a legal remedy.” 

11 See ANSCHUTz, Diz VERFASSUNG DES DEUTSCHEN Retcus (7th ed. 1928) note on Art. 131. The 
Reichsgericht has said: “If the Reich as law giver, issues commands or prohibitions for the public, it exer- 
cises exclusively sovereign power and acts entirely within the domain of public law. For the injurious 
consequences of the exercise of sovereign power the Reich can be held to answer before the ordinary courts 
only on the grounds of special provisions of national law, which provide for hearing and trial of claims 
by the courts of general jurisdiction. For the exercise of sovereign powers by officers, Article 131 of the 
National Constitution, applying the provisions laid down by Section 839 of the Civil Code, is authorita- 
tive. The responsibility for fiscal acts is governed by Sections 31 and 89 of the Civil Code. Together 
these two responsibilities are intended to govern the entire domain of state administrative activity, but 
they have nothing to do with legislative activity.” 118 R. G. Z. 326 (1929). 

02 01 R. G. Z. 273 et seq. (1917). This decision, although rendered before the Constitution of 1919 
became effective, sets forth the principles which have governed the application of Article 131 of the 
Constitution. 
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party is unable to obtain compensation elsewhere. This provision now governs the 
responsibility of officers only in respect to acts of the fiscus. When the officer is 
carrying out public acts, as we have seen, the responsibility is borne fundamentally 
by the public body in whose service he works. In carrying out public acts, therefore, 
so long as the officer remains within his functions, this public body is liable instead of 
the officer. It is only when, in carrying out public functions, he goes beyond the 
authority entrusted to him, that he may be sued directly by the individual. Where 
the state stands responsible for the acts of the officer, however, it has several methods 
of holding him responsible, such as official discipline, the ordinary penal law, and 
claims for damages against him. 

German jurists believe that there are several important advantages in holding the 
state rather than the officer responsible to the individual, and in holding the officer 
responsible to the state rather than to one individual. It prevents the injustice which 
occurs when the officer alone is responsible to the individual. The officer will not 
be sentenced to pay damages out of all proportion to his income, nor will the indi- 
vidual receive formal damages which he cannot collect because of the officer’s poverty. 
By holding the officer directly responsible to the state, he will have a direct personal 
interest in proceeding within the bounds of law, since operation without the bounds 
of law will subject him to payment of damages to the state, which is far more certain 
to enforce its rights against him than an individual might be. Finally, it is possible 
for the state to make the necessary adjustments with its officers, by considering 
whether the fault was slight but the result grave, whether there were extenuating 
circumstances, whether or not the officer believed that he was acting within his 
sphere of duty, and so on, without at the same time injuring the rights of the 
individual. 


Summary 


The basic principles of responsibility in Germany are established by constitutional 
and statutory law, rather than judicial decisions. The Constitution sets forth these 
principles where acts of public power are concerned, and the Civil Code states them 
where private or fiscal acts are concerned. 

An important feature of the German system is the fact that basically there is the 
same system of responsibility for all divisions of government and all public bodies 
and corporations. 

A sharp distinction is made between public law and private law; this is accom- 
panied by a distinction between public or sovereign functions and private legal 
relationships. The public bodies are responsible directly for injuries caused by the 
wrongful administration of public and sovereign functions. The individual deeming 
himself injured does not sue the officer, but sues the public body. The latter, however, 
retains the constitutional right to sue the officer if it is compelled to make compensa- 
tion to the injured person. 

The responsibility of the state or of its officers is based upon the concept of fault 
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or negligence. It is always necessary to find a fault or a negligence before the public 
body becomes liable. 

In respect to liability for public acts, there is no assimilation of the state to a 
private corporation; that is, the public body is not considered as a private corporation 
liable for the acts of its employees or agents, but as a public person which assumes 
responsibility for the acts of its officers. 

No distinction is made, as regards responsibility, between governmental units 
which are sovereign or quasi-sovereign and those which are merely administrative 
agencies. No responsibility exists, however, in respect to legislative acts. 

The German system makes no distinction between officers that are high or low, 
executive, administrative or judicial.1°* 

Finally, suits in respect to torts are brought in the regular civil courts according to 
the rules of civil procedure. 

Tue Frencu System 


It is impossible to trace in France a continuous development of the system of 
responsibility for torts. Certain trends, however, are discernible, notably the con- 
tinuous action of a council of some sort, and the influence of the particular French 
doctrine of the separation of powers. 

During the Middle Ages, officers were often made responsible to the “King’s 
Council” for their conduct in office. This Council, although fundamentally an ad- 
ministrative and advisory body, was given various judicial functions from time to 
time. By the seventeenth century the Council habitually “evoked,” or called before 
it, suits dealing with administrative matters which had been brought into the courts 
of justice. This practice enabled the Council to hold a firm hand over administration, 
but it offered no guarantee to the public that individuals who had been injured by 
administrative abuses would receive compensation, or any other redress such as they 
might reasonably hope to obtain in a court of justice. At the time of the Revolution, 
there was a good deal of agitation for ending the practice of evocation, and for 
making ministers and other agents of the public authority responsible to the States 
General for all phases of their official conduct. 

The influence of the doctrine of the separation of powers prevailed during the 
Revolution to such an extent that the judicial courts were denied the right to control 
administration. At the same time, there was a general desire to see administrative 
officers controlled and made responsible. 

From the time of the Revolution to the present, the development of the theory 
of the responsibility of the state and its officers falls into three periods. 


The first period. 

The first period was from the beginning of the Revolution to the Year VIII (1799- 
1800). During this time a definite theory regarding official responsibility developed. 
The period shows three main currents of thought, related but rather confused. These 


*°8 As regards judicial officers there is a direct responsibility in respect to property relationships. 








206 Law anp CoNTEMPORARY PROBLEMS 


were: (1) the theory that officers should be responsible; (2) the conviction that 
although they should be responsible they should be protected from unjust and 
malicious suits; and (3) the principle that officers and administrative affairs should 
be free from interference by the ordinary courts. During this period no systematic 
theory regarding the nature or extent of responsibility developed. 


The second period. 

The second period, which extended from the Year VIII to the decree of Septem- 
ber 19, 1870, may be called the period of the “administrative guarantee,” so far as 
responsibility is concerned. It was a period in which the responsibility of the state 
was governed largely by the civil law of responsibility. 

Article 75 of the Constitution of the Year VIII had provided: “The agents of the 
government, other than the ministers, may not be sued for acts relative to their 
functions, except by virtue of a decision of the Council of State; in this case, the suit 
must be brought before the ordinary tribunals.” Since at this time the Council of 
State was primarily an administrative body whose opinions were largely advisory, 
it is fairly obvious that the administration itself, through this Council, must give its 
consent before its agents could be sued. The “administrative guarantee,” though 
defended as necessary to efficient government, was naturally unpopular. It was 
during this period that the so-called civilist school of responsibility developed. 

Articles 1382, 1383, and 1384 of the Civil Code provided: 

“Every action of man whatsoever which occasions injury to another, obliges him 
through whose fault it happened to make reparation therefor. 

“Every one is responsible for the damages which he has caused, not only by his 
own act, but also by his negligence or by his imprudence. 

“A person is responsible not only for the injury which is caused by his own act, 
but also for that which is caused by the acts of persons for whom he is bound to 
answer, or by things which he has under his care.” 

The dominating ideas of these provisions are: that there is responsibility only in 
case of fault or negligence, and that a principal or master is responsible for his agent. 
In applying these provisions to the responsibility of the state, the public power was 
treated as a master responsible for the faults of his agents. 

A distinction was made, however, between public acts for which the state would 
not assume responsibility, and non-sovereign acts or proprietary acts for which it 
would assume responsibility. The doctrine of agency was applied to the responsibility 
of the state for acts of its agents that were non-sovereign in character. Sovereign acts 
were freed from all responsibility. 

In 1845 the Council of State, which had not previously been organized by law, 
was given a statutory basis.1°* By a law of May 24, 1872,1 it was reorganized as a 
true administrative tribunal and advisory council. Many later laws have modified its 
structure or its functions in some ways, but it has retained its status as a special court 


394 Law of July 19, 1845, DuverciER, Lots (1845) 542. 
308 1g, (1872) 213. 
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for administrative cases. The jurisprudence of this court has been one major factor 
in the development’®® of modern French administrative law, especially the law of 
liability, during the third period which will now be discussed. 


The third period. 

The third period, which extends roughly from 1870 to the present time, may be 
characterized as the period of the abolition of the “administrative guarantee” and the 
development of the idea of “personal fault,” so far as the officer is concerned; and 
the period of the development of the public law of responsibility of the state, with 
its doctrines of fault of service and risk. 

By a decree of September 19, 1870, the so-called “administrative guarantee” was 
abolished.!°* For a short time thereafter, it was uncertain whether or not officers 
could be sued for personal fault before the ordinary courts. 

A series of remarkable decisions made by the Tribunal of Conflicts and the Coun- 
cil of State from about 1873 to the present time have developed doctrines concerning 
both the responsibility of officers and that of the state. 

By the celebrated Blanco decision of February 8, 1873,'°* following a position 
taken by the Council of State in the Rothschild decision of 1855,1°® the Council of State 
established the doctrine “. . . that the responsibility which may rest upon the state 
for damages caused to individuals by the acts of persons whom it employs in the 
public service cannot be governed by the principles which are established in the Civil 
Code for the relationship of individual with individual; that this responsibility is 
neither general nor absolute; that it has its special rules which vary according to the 
needs of the service and the necessity of reconciling the rights of the state with private 
gms...” 

This decision definitely did away with the doctrine of state responsibility accord- 
ing to the doctrines of the Civil Code: namely, that there is responsibility only where 
there is fault or neglect, and that such responsibility is governed by the doctrine of 
principal and agent or master and servant. 

One of the most important of the decisions by the Tribunal of Conflicts, given in 
the Pelletier case of July 26, 1873,'1° established four fundamental principles which, 
although undergoing a gradual process of evolution, have remained as the basis of 
the French system of the responsibility of the state and its agents. Those principles 
may be stated briefly as follows: 

1. Since the administrative guarantee is abolished, there is no further need to ask 
the Council of State for permission to bring suits against officers. 

2. The abolition of the administrative guarantee, however, did not do away with 
the doctrine of the separation of powers; hence, although the regular courts may pass 
upon the personal faults of officers, they may not pass upon the regularity of admin- 
istrative acts. Only the administrative jurisdiction may judge such acts. 

°¢ The Tribunal of Conflicts has also played an important part in this development. 


*°7 DovercierR, Lots (1870) 335. 108 Rec. Cons. d’Et. 1873, Supp. I, 61. 
7° Rec. Cons. d’Et. 1855, 707. 2 Rec. Cons. d’Et. 1873, Supp. I, 118. 
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3. From this it logically follows that the civil tribunals must declare themselves 
incompetent when an officer is sued before them for an act relating to his functions, 
rather than a mere personal act. In case they do not declare themselves incompetent, 
a conflict arises between the regular court and the Council of State, which must be 
decided by the Tribunal of Conflicts. 

4. Finally, the Pelletier decision firmly established the fundamental distinction 
between the personal fault of the officer and the fault of service or faulty functioning 
of the administration itself. This distinction has made it possible to enlarge greatly 
the responsibility of the state in respect to the wrong or faulty functioning of the 
governmental services, and to diminish correspondingly the personal responsibility of 
officers for such fault. 

It was necessary at this time, however, to take into consideration the distinction 
still made between acts of public power (actes d’autorité) and acts of management 
(actes de gestion) or business acts. For acts of public power, the rule was that the 
state was not responsible. When, however, mere acts of management were performed 
in connection with the operation of the public service, the state could be held 
responsible. 

The twentieth century has seen a great change, for by virtue of decisions of the 
Council of State and the Tribunal of Conflicts, the responsibility of the state has been 
established for most acts of public power.’!! Today it may be said that the state is 
responsible for all administrative acts. No distinction is made as to whether the acts 
in question involve the carrying on of a so-called sovereign function or a mere 
proprietary function. The state is quite as responsible for the bad functioning of its 
military, police, postal, educational, and charitable services, as for its services of a 
business or proprietary nature, such as the manufacture of tobacco or matches. Only 
a few of many interesting cases may be given to prove this point. 

When a soldier was killed in the course of maneuvers in which blank cartridges 
should have been used, and medical and other testimony proved that the death was 
caused by the firing of a bullet from among the troops which participated in the 
maneuvers, the state was held liable.!!* 

When an individual was wounded by a shot fired by a policeman, who mistook 
him for a criminal, it was held that indemnity should be paid.11* 

A child playing in a school yard bordered with a hedge of thorny bushes fell and 
lost the sight of an eye because of a thorn. The municipality was held liable, on the 
ground that thorny bushes constituted a permanent danger.11* 

Beginning with the year 1919, the Council of State has developed another doctrine 
governing certain types of administrative action: the doctrine of risk.115 According 


111 The exceptions are: (1) parliamentary acts; (2) legislative acts of every kind; (3) acts of govern- 
ment (acts of the executive power cither (a) in its relationships with Parliament or (b) in international 
relations); (4) acts connected with the judicial function. 

442 Sieur Auxerre, Rec. Cons. d’Et. Feb. 17, 1905, 165. 

28 Costa d I’Etat, Rec. Cons. d’Et. Dec. 7, 1917, 798. 

14 Ville de Toulouse, Nov. 23, 1917, Rec. Cons. d’Et. 1917, 760. 

“5 See Regnault-Desroziers decision of March 28, 1919; see also 3 SireEy, 1919, p. 25, note by Hauriou. 
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to this doctrine, the state or subdivision may be held liable in a general way because 
of risks involved in its operations, even though there has been no definite or special 
fault on its part. In order to establish such liability, it is necessary only to show that 
an individual has received an injury because of the functioning of a public service. 


The responsibility of departments and communes. 


For a great many years the regular courts had jurisdiction over actions in which 
the responsibility of departments and communes was involved. In this connection 
the courts made a distinction (such as is made in the United States in respect to 
municipal corporations) between public acts and private acts, and applied to the 
departments and communes Article 1384 of the Civil Code regarding the doctrine of 
agency. 

In the Feutry decision of 1908,11® the Tribunal of Conflicts decided that cases in- 
volving the responsibility of departments, communes, and public establishments 
should come before the Council of State. Thus it brought these subdivisions under 
the public law doctrine of responsibility based upon fault of service and personal 
fault, removing them from the application of the old civil law doctrines of subjective 
fault and of the responsibility of the principal for the acts of his agent. 


Responsibility of officers. 

It has been seen that a public officer is liable for personal faults. The question then 
is: What is a personal fault, and how does it differ from fault of service? Examina- 
tion of all the cases involving the question of fault of service, decided by the Council 
of State during nearly half a century, reveals the fact that fault of service is generally 
(but by no means always) a fault which, though it may be attributable in a certain 
sense to an agent of the state, is essentially due to failure or mistake in certain 
mechanical or physical operations in which he is engaged. This is natural, par- 
ticularly since the motor vehicle has become important in public operations. The 
injury may be due to failure to obey rules, regulations and instructions, and to care- 
lessness, lack of expertness, negligence, mistake, lack of judgment, absence of super- 
vision and control, exceeding authority, and so on. In a narrow sense these are 
personal faults. However, they are faults that are inevitable in the handling of 
material objects by ordinary human beings. The fault cannot be separated from the 
functioning of the service. Furthermore, the physical injury sustained cannot be 
amended by an act of a superior, a court decision, or a law. The Council of State has 
realized this and has refused to divorce personal fault from the functioning of the 
service except under special conditions, which will be discussed below. Thus, in the 
Compagnie Générale case,1"" the court admitted that the accident caused to an indi- 
vidual by a military automobile was entirely the fault of the driver, yet held the state 
responsible. The same was held in the Steur Hacquart case,\1* when a car was being 

118 Rec, Cons. d’Et. 1908, 208. See the remarkable conclusions of M. Tessier, Commissioner of the 


government, in this case. 
117 Rec. Cons. d’Et. 1923, 372. 128 Rec. Cons., d’Et. 1918, 672. 
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driven at excessive speed; and in the Martin-Justet case,‘ when a soldier was in- 
jured in the court yard of the barracks by a bullet fired by one of his comrades, a 
member of the guard, who was cleaning a loaded gun. 

When, however, the act is not performed in connection with materials, supplies, 
equipment, or construction but is a decision or a ministerial act, the Council of State 
appears less strict in holding the state liable and more strict in holding the officer 
liable. When the act of an officer is one of administration, an act of discretion, or 
an act of decision, the Council of State will sometimes hold the officer liable for faults 
that are clearly due to his own conduct. Here such questions as the following are 
raised: Whether the officer has exceeded or is exceeding his jurisdiction; whether the 
person purporting to act as an officer is one in fact; whether the act is a purely per- 
sonal one entirely detachable from the official act; whether the act was fraudulent; 
whether the act constitutes a crime punishable by the ordinary courts. A very few 
examples will be given. 

A defamatory statement contained in a resolution of a municipal council con- 
stitutes a personal act, for which the authors may be held personally responsible 
before the ordinary courts.12° When a mayor had trees cut down on property belong- 
ing to an individual, after a judicial decision had recognized that the property 
belonged to the individual rather than to the city, this was considered a personal 
act.141 

On the other hand, in the Anguet case,'** a person went to a post office, and on 
attempting to leave, found the door for the public closed, although it was not quite 
closing time. Upon the request of an employee, he went to a part of the office 
reserved for the postal personnel, intending to leave by the door used by employees. 
Two members of the postal service threw him out into the street, injuring his leg. 
These two employees were convicted before the correctional tribunals. M. Anguet 
brought a claim for damages before the Council of State. In the opinion which 
upheld the claim, the Council of State remarked that “the accident of which the 
plaintiff was the victim, as a result of his brutal expulsion from this part of the office, 
must be attributed, whatever may be the personal responsibility incurred by the 
agents, the authors of the expulsion, to the faulty functioning of the public service; 
that consequently M. Anguet has a right to demand from the state reparation for the 
injury which has been caused him by the accident.” 


Summary 


The French system of responsibility is particularly important because it has 
recently been so largely cleared of the dead wood of the past (such as may still be 
found in various other countries). The system entirely eliminates the doctrine of 
sovereignty as a reason for non-responsibility. It eliminates the distinction between 
public or sovereign acts and proprietary or fiscal acts. It does away with distinctions 


12° Rec. Cons. d’Et. 1914, 231. 

32° Cadot Ville de Marseille, Rec. Cons. d’Et. 1889, 1148. 
783 Mérot Maire de Rosoy, Rec. Cons. d’Et. 1910, 937. 
122 Rec. Cons. d’Et. 1911, 146. 
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as to the nature of the officer or the nature of the governmental unit performing the 
action. It discards the doctrines of principal and agent, and master and servant. It 
says that the principles of private law are not applicable to the functioning of the 
state. To a large extent it does away with the idea of fault as a basis for the respon- 
sibility of the state, particularly where the fault is practically inseparable from public 
operations in the realm of mechanical equipment. It does away with the doctrine 
that the state can do no wrong. It sends the cases where the state, rather than the 
officer, is liable to administrative tribunals, rather than the regular courts. If there is 
a conflict as to jurisdiction, it leaves the decision as to whether the case is one 
involving the responsibility of the state or one involving the responsibility of the 
officer, to a Tribunal of Conflicts. Finally, it does away with the old system of the 
“administrative guarantee,” or the granting of permission by an administrative 
advisory body before an officer can be sued. 

On the positive side, the present system constitutes a unified pattern of responsibil- 
ity for all public bodies, governed by exactly the same principles throughout. It 
develops for the state a public law of responsibility, divorced from the concepts of 
private law and applied by administrative tribunals. It establishes a doctrine of 
responsibility which is based to a very large extent upon the principle that the state 
ought to be liable to the individual for the risks incurred by the functioning of the 
state services. Expressed in another way, the theory is that in the functioning of the 
state services, it is inevitable that individuals will be injured, and that compensation 
for such injuries is a legitimate expense of the state. Some of the most recent cases 
would seem to base responsibility for exceptional or abnormal injuries upon a rather 
different principle, that of risk. Examples are: where authorities are dealing with 
objects such as explosives which are inherently dangerous; or where an authority 
refused to execute a judgment of a court for fear of a native uprising. 


FinaL Conclusions 


Practical experience shows that the state and its various subdivisions, acting 
through their various officers and agents, may injure the individual in a wide variety 
of ways. In respect to these injuries, it is possible for the state to assume very different 
attitudes. It may conceivably take the attitude of complete irresponsibilty. It may 
assume responsibility for some acts, but no responsibility for others. Its assumption 
of responsibility or failure to assume responsibility may be based upon ethical, polit- 
ical, and legal concepts which vary according to economic, political, and social 
circumstances. 

The history of responsibility in the four countries which have been examined 
directly, as well as in Rome, whose system has been discussed incidentally, shows 
that, in general, any assumption of responsibility by the state or unit of government 
has been based on the ethical ground of justice to the individual, and that the con- 
ception of such justice has been slowly developing. Refusal to assume responsibility 
has been based chiefly upon conceptions of political philosophy regarding the nature 
and functions of the state and its subdivisions, and upon the judicial doctrines flowing 
therefrom. 
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From time to time, certain common threads of thought have been interwoven 
into the complicated patterns of responsibility which have been developed in various 
countries. 

The first of these ideas, which has been very important in its effects, has been that 
a distinction should be made between the national or central governments and the 
local bodies. The reasons given for this distinction have been various. In some coun- 
tries, such as the United States and Germany before Hitler, the state governments 
were in most respects sovereign and consequently formulated their own systems of 
responsibility. Since most local authorities were not considered to be sovereign, the 
governmental unit to which they were subordinate might impose a system of respon- 
sibility upon them. Moreover, the lack of sovereignty in local units made it possible 
for the courts to develop by judicial decisions a quite different system of responsibility 
from that existing in sovereign bodies. The breaking away from this distinction by 
Germany and France marks a great advance in the theory of responsibility. 

Perhaps the most important common thread of thought which has dominated 
thinking on the problem of responsibility in various countries has been the doctrine 
of sovereignty. Not only its presence or absence in a given unit of government, but 
its nature and effects, have been the subject of much judicial exposition bearing 
directly on responsibility. Among the ideas thus developed have been: that since the 
state can do no wrong, if wrong is done, it is done by officers; that a sovereign body 
cannot be sued without its express consent; that since the state may sometimes act 
in a non-sovereign capacity, distinctions may be made between sovereign acts and 
non-sovereign acts, between public acts and private acts, between the state as fiscus 
and the state as sovereign, between acts of public power and private acts, between acts 
performed in a public capacity and those performed in a private capacity, and be- 
tween acts of “emanations of the Crown” and acts of ordinary authorities. Given the 
doctrine of sovereignty as an axiom, the metaphysical legends developed by jurists as 
to when and under what circumstances responsibility for governmental action might 
be brought about, almost inevitably resulted. 

In nearly all countries it has been admitted that the legislative body has authority 
to subject the state to suit for some sovereign acts, and thus to narrow the field where 
irresponsibility reigns. In only one of the countries under consideration, namely, 
France, and there only recently, has the doctrine of sovereignty as a basis for deciding 
questions of responsibility been done away with. 

In all the countries discussed, the problem of the responsibility of officers has been 
persistent. For a long time, almost the only available redress for tortious action was 
obtained through holding the officer responsible. In England and France questions 
arose as to protecting officers from wrongful suits by requiring the consent of the 
King or the King’s Council before suit could be brought. Other questions which 
have almost universally arisen are: whether fault should be the basis for responsibil- 
ity; whether all cases against officers should be brought in the regular courts or go 
to special administrative courts; under what conditions the doctrine of master and 
servant or the doctrine of respondeat superior should be applied; the distinction be- 
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tween nonfeasance and misfeasance; the location of responsibility for ultra vires acts, 
including in the United States the question of liability for unconstitutional acts; the 
distinction between ministerial acts and mandatory acts; the responsibility of a 
superior officer for the acts of an inferior, and so on. 

Due to the persistence of the doctrine of sovereignty and its corollaries, and to 
the various judicial doctrines that have grown up in respect to the responsibility of 
the state and its officers, great injustice is done to many individuals in connection 
with the functioning of the modern state. Most of the difficulties that have arisen in 
the past could be avoided by the establishment of a proper ethical and legal basis for 
responsibility. Space does not permit a long discussion of the way out. A few sug- 
gestions, however, may be made. 

In the first place, a scientific and just system of responsibility cannot be established 
by judicial action in England and the United States, where the doctrine of staré 
decisis exists. Such a system can be brought about in these countries only by consti- 
tutional or legislative action. In France, where the courts are not governed by the 
doctrine of stare decisis, administrative judicial action has done much to improve the 
system. 

In the second place, a basis for responsibility should be established that is broad 
enough to cover all divisions of government and public bodies. This has been done 
in Germany by making all public bodies responsible for the acts of their agents, with 
the possibility of obtaining legal redress from the culpable officer under appropriate 
conditions. It has been accomplished in France by the doctrines of fault of service, 
personal fault, and risk. It has not been accomplished at all in England and the 
United States. 

Finally, the responsibility of all units of government should be based upon the 
insurance principle. It is absolutely certain that in connection with their functioning, 
the state and each of its subdivisions will injure a certain number of individuals. 
The burden of this injury should be considered a legitimate public expense, inci- 
dental to carrying on the complicated public functions. This burden, under modern 
conditions, should not be borne by the officer, for many reasons—the fact that his 
fault may be very slight and yet the results may be very serious, a situation which 
will mean injustice to either the officer or the injured person unless the responsibility 
is borne by the government; the fact that even if the officer is greatly at fault, it does 
not follow that he is solely so, or that the government should disclaim responsibility 
for his acts; the fact that a judgment against the officer is not a protection to the 
individual, since the officer may have no money or property. In short, there is no 
way of assuring a maximum of justice and a minimum of suffering, except the 
assumption of responsibility by the unit of government, on the insurance principle.’*8 
In case of gross negligence, the officer might still be subjected to penalties; but in case 
his fault were merely a formal one, such as the mistaken use of private property 
which he thought to be public property, both he and the injured individual would be 
protected through the acceptance of responsibility by the government. 


**8Tn the case of small government units, some sort of insurance against liability should be provided, 
either by a system of state insurance or by participation in a mutual or even a private insurance concern. 








_ AMERICAN LEGAL COMMENTARY ON THE 
DOCTRINES OF MUNICIPAL TORT LIABILITY 


Joun Sr. Francis Repxo* 


Factual research has not been a characteristic of the work of the legal commenta- 
tor. Typically, the legal scholar has been concerned with legal doctrine and has 
appraised it from the standpoints of its internal logic, of its consistency with other 
legal principles, and of the persuasiveness of the reasons advanced by the courts and 
commentators in its support. Arguments based on experience are weighed in the 
scales of the commentator’s own observation and judgment, his “common-sense 
knowledge.” 

There has been no dearth of such consideration of the law of municipal tort 
liability. A relentless barrage of unsympathetic criticism has been directed against the 
concept upon which the structure of the tort law of municipal corporations has been 
built. That concept, stemming from the eighteenth and early nineteenth centuries, 
ascribes to a municipal corporation a dual personality, one aspect of which is irre- 
sponsible in its sovereignty, the other answerable to the sanctions of private law.’ 
Although critical comment appeared before 1900, widespread interest in the problem 
among legal commentators seems first to have been stimulated in 1924 by a notable 
series of articles? by Professor Edwin M. Borchard of the Yale University School of 
Law. Since that date there have appeared in the law reviews alone over two hundred 
leading articles and student comments on pertinent judicial decisions.* It is the pur- 
pose of this article to gather a representative sampling of that comment and criticism 
and to present it in the context of the rules and reasoning to which it has been 
directed.* 

* A.B., 1939, Temple University; LL.B., 1942, Duke University. Editor, Duke Bar Association Journal 
1940-1942. 

* That concept has been succinctly stated by Professor Charles W. Tooke: “The doctrine is that a 
municipal corporation is not liable to respond in damages for the negligence of its officers, agents or 
employees when they are acting in discharge of public or governmental functions. . . . On the other hand, 
the municipality will be held liable for the negligent acts of its officers and agents acting within the scope 
of their authority, when they are performing functions that are classified as corporate or proprietary.” 
Tooke, The Extension of Municipal Liability in Tort (1932) 19 Va. L. Rev. 97, 100. 

* Borchard, Government Liability in Tort (1924-1925) 34 YALE L. J. 1, 129, 229; (1926-1927) 36 id. 
i, 757, 1039; (1928) 28 Cox. L. Rev. 577, 734. 

* A large number of the student notes and comments go no further than compiling the lines of 
authority, such critical comment as they contain being often limited to a general commitment to Professor 
Borchard’s analysis. The treatise writers usually limit their criticism to particular applications of the rules, 
rarely challenging the soundness of the doctrine itself; but cf. Harper, Torts (1933) §295. 

“Citation of cases supporting the statements herein of legal principles and judicial rationale has been 
generally omitted. The reader will find abundant reference to pertinent cases in the articles, notes and 
comments cited. 
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Tue Earwier Critics 


Long before Mr. Borchard® prompted the flow of lawyer’s ink against the simple 
conceptualism to which the courts feel bound, Professor Goodnow of Johns Hopkins, 
the distinguished pioneer in the field of American administrative law, had turned 
his attention to the tort law of municipal corporations and found it in sorry plight. 
His analysis, published in 1895, led him to conclude that “the confusion . . . was due 
very largely to the [judiciary’s] attempt to transfer into the law relative to municipal 
corporations and public corporations generally, the principle of the irresponsibility of 
the state.” The confusion resulted, he felt, because the courts failed to perceive the 
true basis for sovereign immunity and therefore gave it an unwarranted extension. 
Sovereign immunity is due not to something inherent in the corporate character of 
the state, but rather it results “from the assumed impolicy of admitting that the 
government, the representative of the sovereign, can do a wrong for which it may be 
held liable.”? Where it is not impolitic to impose liability, all arguments for the 
application of the immunity principle fall. “If this is true of the position of the state, 
if the logic of the law, as the law of France and Germany would seem to show, does 
not require that the state should be held irresponsible where it enters into private 
relations with an individual, how much more necessary,” he asks, “is it in the case 
of these quasi-public bodies, such as municipal corporations . . . to recognize that 
when they enter into private relations they should be held liable to all the duties 
imposed upon individuals by private law.”® 

While the bifurcation of the municipal entity springs from the 1842 case of Bailey 
v. The Mayor of New York,® the applicability of the principle of the immunity of 
the sovereign to a lesser unit of government finds its beginnings in 1788 in the oft- 
cited case of Russell v. Men of Devon.’® In 1921, Professor Albert J. Harno demon- 
strated that neither the interpretations of that case, the reasons assigned in support of 
its purported holding, nor the reliance placed upon it are justified in the light of its 
facts and the reasons given in the case itself.11 The non-liability of the County of 
Devon was due more to the practical circumstance of an empty treasury and a hazy 
conception of corporate entity than to some inherent righteousness in sovereignty. 
After examining the latter-day reasons assigned to support the principle, Mr. Harno 
found the rule of immunity to be “socially indefensible . . . and all the reasons ad- 
vanced for upholding it . . . fallacious, and with all respects for honored precedent,” 
he believed that the “courts should cease dealing with empty fictions and substitute 
therefor good sense.”?” 


° Supra note 2. 

® Goopnow, MuniciPaL Home Rute (1895) 180. Professor Goodnow’s treatment of the subject appears 
in chapters VII and VIII. His criticism is most vigorous in his discussion of torts arising from the use of 
municipal property, c. VIII. 

" Ibid. 

8 Id. at 181. * 3 Hill 531 (N. Y. 1842). 

© 2 T. R. 667, 100 Eng. Rep. 359 (1788). Apparently the first American decision to adopt the rule 
of this case was Mower v. Inhabitants of Leicester, 9 Mass. 247 (1812). 

** Harno, Tort Immunity of Municipal Corporations (1921) 4 Itt. L. Q. 28. 

12 Id. at 31. 
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PresENT-Day CRITICISM 


With the series of searching articles referred to above, Mr. Borchard challenged 
the very foundation of sovereign immunity as expressed in the maxim that the king 
can do no wrong, and asserted that it was introduced, without sufficient understand- 
ing, into America as part of the common law, surviving mainly by reason of its 
antiquity.’* Turning his attention particularly to the tort law of municipal corpora- 
tions, he found the courts “laboring under a supposed inexorable domination of 
formulae, phrases and terminology, with the result that facts have often been tortured 
into the framework of a formula, lacking in many cases any sound basis of reason 
or policy.”'* These are the notes which dominate the crescendo of voices raised 
against the tort law of municipal corporations: first, they condemn the insistent 
judicial adherence to the common law formula for which they say there is no justifi- 
cation; and, second, they deprecate the Procrustean techniques employed by the 
courts in their efforts to bring the varying circumstances of the modern municipal 
corporation with its diversity of functions into conformity with that formula. 


It is a common charge that not only is there irreconcilable conflict in the classifica- 
tion of most of the newer and some of the older municipal functions but that even 
within any one jurisdiction a consistent pattern cannot be worked out from the cases. 
The conflict and confusion, the “unplanned arrangements of partial liability,” “the 
spotted and striped law,” which the commentators find in their researches, they 
attribute to the judicial compromise between the unfairness of complete immunity 
and the dread of complete liability. To synthesize briefly their analyses,!® the fault 
appears to derive froma lag between common law conceptualism and modern real- 
ism. As many of the critics see it, the extension of sovereign immunity to a quasi- 
public body occurred in the philosophy of one day and without serious judicial or 
legislative re-examination has been allowed to continue in that of another. In the 
time of Russell v. Men of Devon" the courts had but a clumsy appreciation of cor- 
porate entity and were further troubled with the difficulties of distributing liability 
over the component members of that body. When Bailey v. The Mayor of New 
York'® was decided American cities were just beginning to assume an importance 

*® Borchard, Government Liability in Tort (1924) 34 Yave L. J. 1, 2: “The facts that the conditions 
which gave it birth and that the theory of absolutism which kept it alive in England never prevailed in 
this country and have since been discarded by most monarchical countries of Europe, have nevertheless 
been unavailing to secure legislative reconsideration of the propriety and justification of the rule that the 
State is not legally liable for the torts of its officers.” 

“Sad, at 2. 

*° Fuller and Casner, Municipal Tort Liability in Operation (1941) 54 Harv. L. Rev. 437; Borchard, 
supra note 13, at 1; Note (1929) 14 Corn. L. Q. 351, 355. 

*° The synthesis which follows is a composite drawn principally from the following: Murray, Recent 
Trends in Municipal Tort Liability (1940) 5 Lecat Nores on Locat Govt. 353; Rosenfield, Governmental 
Immunity from Liability for Torts in School Accidents (1940) 5 Lecat Nores on Loca Govr. 358; 
Seasongood, Municipal Corporations: Objections to the Governmental or Proprietary Test (1936) 22 Va. 
L. Rev. 910; Tooke, The Extension of Municipal Liability in Tort (1932) 19 Va. L. Rev. 97; Feezer, 
Capacity to Bear Loss as a Factor in the Decisions in Certain Types of Tort Cases (1930) 78 U. oF Pa. 


L. Rev. 810, 815. 
27 Supra note 10. 28 Supra note 9. 
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on the social and political horizon. There was a fear that an unrestrained demand to 
satisfy tort judgments from public treasuries would stunt their growth. It was there- 
fore thought wiser to let the loss lie where it had fallen in certain instances than to 
risk an obstruction in the development of this important unit of government and 
civilization. The concentration of population and machinery in cities, however, in- 
creased the demands made upon them. And, as the municipal corporation grew in 
size, as it assumed more and more services and functions, so too did its potentiality 
for the infliction of harm increase. With the growing complexity of life the cost of 
doing business came to include such things as workmen’s compensation and pension 
funds. In the field of tort law capacity to bear loss became a factor in the decisions, 
and the principle of vicarious liability received new emphasis and import. The 
pendulum was swinging to the other end of its arc so that it came to be a better thing 
to distribute unavoidable loss over as wide an area of absorption as possible. 


The commentators recognize that courts were not unaware of these trends. But 
the judicial process of readjustment to changing values is a slow and hesitant one. 
Met with an impasse of precedent the courts have consistently refused to renounce the 
common law formulae; rather they view them as inevitable and inexorable in the 
absence of legislative redirection. Consequently such response to the changed phi- 
losophy as they have made has been within the confines of stare decisis by way of 
distinctions, refinements, escapes and exceptions; tactics which the commentators 
claim lead but to confusion and conflict in which the predictive value of stare decisis 
is lost. 

Despite the criticism, there has been almost no judicial retreat from the doctrine 
that a municipal corporation enjoys partial immunity. The South Carolina court, 
however, feeling the classification of municipal functions into the mutually exclusive 
categories of “governmental” and “proprietary” a hopeless task, broke with precedent 
and now applies a consistent rule of immunity unless otherwise directed by the legis- 
lature.1® Ohio, on the other hand, took a somewhat hesitant step toward a uniform 
rule of liability but in quick time retraced it and is now back in line.*° Florida, 
taking its cue from Ohio, seems to have departed from the usual approach by use of 
a presumption against the municipal corporation but how far this will take the 
courts of that state is not yet clear?! Elsewhere the notion of functional dualism 

?°In Irvine v. Town of Greenwood, 89 S. C. 511, 517, 72 S. E. 228, 230 (1911) the court said: “The 
confusion which has resulted from the refinements and distinctions attempted by other courts with respect 
to the liability of municipal corporations for torts committed by officers or employees is so great that it 
would be difficult, if not impossible, to deduce from them a rule which could be applied with confidence 
by the public or the bar.” 

*° Fowler v. City of Cleveland, 100 Ohio St. 158, 126 N. E. 72 (1919), overruled by Aldrich v. 
Youngstown, 106 Ohio St. 342, 140 N. E. 164 (1922). It is a matter of some speculation whether the 
New York courts are not now ready to overrule the doctrine and apply a rule of liability; see Osipoff v. 
City of New York, 286 N. Y. 422, 36 N. E. (2d) 646 (1941), wherein the court quotes, without com- 
ment, a passage from Harper, Torts §295, which is sharply critical of municipal immunity and which 
concludes: “The principle can find no justification in sound social policy and is one that is productive of 


great injustice and hardship to individuals with but slight corresponding advantage to society.” 
** Kaufman v. Talahassee, 84 Fla. 634, 94 So. 697 (1922); see Note (1941) 15 Fra. L. J. 223. 
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persists, firmly entrenched by precedent and avoidable only by an exercise of delicate 
judicial ingenuity or direct legislative assault. 

Preliminary to a report of the commentator reaction to the judicial rationale and 
technique employed in the decisional law of this subject, it should be pointed out 
that the distinctions inherent in the concept of dual capacity have no place in at 
least two instances.?* The first of these is where the alleged injury is the result of a 
direct trespass to property. If the municipal corporation, through its council or 
governing body, authorizes or ratifies an invasion of the property rights of an indi- 
vidual an action of trespass seems to lie without concern over the nature of the 
function in which the tort was inflicted. It is only when the municipal corporation 
can point to an express or implied authorization from the state legislature to construct 
the public work or other improvement in the injurious way in which it was built 
that it can “shield itself behind the State’s alleged impossibility to commit or 
authorize a tort.”?* 

The second instance is presented by cases where the court finds the municipal 
corporation to have caused the injury complained of by creating, maintaining or 
tolerating a nuisance. A distinction, however, is usually made between injuries to 
person and injuries to property. If the same nuisance causes both a personal and a 
property injury, recovery will be granted for the latter harm and denied as to the 
other. It thus seems that the courts are prone to protect a person more assiduously 
in his property rights than in the inviolability of his person. The distinction has not 
received the approval of any commentator. “Whether this difference,” to quote Pro- 
fessor Borchard, “can be satisfactorily explained . . . by the fact that the governing 
authorities acting as the corporation are presumed to be aware of continuing nui- 
sances, whereas the defective condition of public property causing personal injuries 
is usually due to the negligence of some individual caretaker, is more than doubt- 
ful.”** Relatively recent writers, however, note a tendency to expand the nuisance 
theory so as to include personal injuries.?° It also seems to be a widespread opinion 
among the commentators that the nuisance theory is being more frequently resorted 
to as an escape from the inflexibility of the governmental-proprietary formula; they 
believe that the courts are taking almost every occasion to find a nuisance so that 
liability can be imposed without too great a distortion of the common-law distinc- 


tion.?® 


*2 For other instances where the usual tests of liability are disregarded, see Seasongood, Municipal Cor- 
porations: Objections to the Governmental or Proprietary Test (1936) 22 Va. L. Rev. 910, 917. 

*° Borchard, Governmental Liability in Tort (1925) 34 YALE L. J. 129, 138; see also David, Municipal 
Liability in Tort in California (1934) 7 So. Cauir. L. Rev. 214; (1939) 37 Micn. L. Rev. 809; (1931) 20 
Nat. Munic. Rev. 540. 

** Borchard, supra note 23, at 139; see also (1941) 25 Mara. L. Rev. 105. 

*° David, supra note 23, at 215; Note (1941) 19 Norre Dame Lawyer 365; Note (1940) 28 Geo. 
L. J. 526; (1938) 22 Mara. L. Rev. 158; (1931) 20 Nat. Munic. Rev. 540; but cf. (1936) 35 Micu. L. 
REV. 157. 

28 See note 25, supra. For a consideration of the Wisconsin limitation on the nuisance doctrine, see 
Note (1941) Wis. L. Rev. 554. 
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Tests oF LIABILITY 


1. Governmental and Proprietary. The point of beginning and return in almost 
every tort case in which the defendant is a municipal corporation is the classification 
of the function in the course of which the alleged tort was committed in terms of 
“governmental” or “proprietary,” or into one of the several other alternative pairs of 
antonyms.”" Unless the plaintiff's complaint shows that the source of his trouble is 
one of the few excepted categories noted above, his initial task is to rebut the 
municipality’s challenge that the function involved was one appertaining to govern- 
ment. 

The most usual judicial rationale for immunity in the pursuit of governmental 
functions is that when a municipal corporation is acting in that capacity it is acting 
as an arm of the state. The state is not subject to suit in tort; therefore, its anatomical 
appendage enjoys a like immunity. The critics’ answer?® to this is that a state enjoys 
immunity, not because of any inherent perfection, but rather because of a lack of 
remedy against it. The state is not subject to the jurisdiction of its courts. It can, 
however, and often does consent to suit. “A municipal corporation,” to quote 
Mr. Harno, “is not at all in the same position. It, as a rule, can be sued, and is 
amenable to process for the purpose of compelling it to perform its obligations. The 
courts have adequate jurisdiction over municipal corporations.”*® Consequently, 
where both the wrong and jurisdiction over the wrongdoer exists, immunity cannot 
be justified by this analogy.°° Some other consideration must be looked for. 

A related justification is that in the performance of governmental functions the 
municipal agents and employees are acting as agents and employees of the state. The 
tule of respondeat superior has no application, nor could it in this view impose 
liability on the municipal corporation. But, point out the critics, the fact of agency 
or a master-servant relationship is not normally determined by the character of the 
service or function in which the tort was committed, but by the control exercised 
over the agent or employee. He who has authority to employ and dismiss another, 
to direct and control the work, is master; he who must submit to such direction and 
control is agent or servant. There is no doubt that in almost every case this direction 
and control is centered in the municipal corporation. The critics*? insist that a 

*" The term “governmental” is used in the decisions interchangeably with the terms public, sovereign, 
political, state, mandatory, essential, discretionary, legislative. The term “proprietary” is used inter- 
changeably with the terms private, corporate, quasi-private, non-governmental, non-essential, ministerial, 
commercial, permissive. “Discretionary” and “ministerial” are also employed by some courts in a manner 
suggesting an independent test. This is discussed at pp. 222-223 infra. 

*® Peterson, Governmental Responsibility for Torts in Minnesota (1942) 26 Minn. L. Rev. 293, 3373 
Seasongood, supra note 16, at 913; Harno, supra note 11, at 34. 

** Harno, supra note 11, at 34. 

°° See Workman v. New York City, 179 U. S. 552, 566 (1900). 

* Harno, supra note 11, at 34; see also Clarke, Municipal Responsibility in Tort in Maryland (1939) 
3 Mp. L. Rev. 159, 162; Freedman, Liability in Tort of Municipal Corporations in Missouri (1938) 3 
Mo. L. REv. 274, 277; Seasongood, supra note 16, at 912; David, supra note 23, at 310; Borchard, supra 
Note 23, at 134; Albertsworth, Recognition of New Interests in the Law of Torts (1922) 10 Cauir. L. Rev. 


461, 485; (1938) 11 Rocxy Mr. L. Rev. 49; dut cf. (1938) 2 Temp. L. Q. 190. For a consideration of 
the W. P. A. cases, see (1938) 7 Geo. L. Rev. 265. 
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normal application of the rules of agency would reveal the city as the principal or 
master. They can neither find nor imagine a reason for a different or a distorted rule 
of agency; “it surely is not logic.” 

It is urged by a few courts that in performing governmental functions the officers 
or agents of the city owe no duty to the injured individual; that such duty as exists 
is one running to the sovereign state. From this premise it follows that no wrong 
has been done the injured party for there was no breach of duty to him. In a recent 
article, Mr. Orville C. Peterson** points out that this reasoning is a petitio principii, 
its premise its own conclusion. He finds it impossible to tell from the cases indulging 
in this question-begging whether there is no duty because the function was public, 
or the function public because there was no duty. 

Some courts have justified the rule of immunity as one necessary to prevent the 
diversion of public funds to private or unauthorized purposes. So deeply entrenched 
is this fear of an empty purse that it has been held improper to reimburse an official 
who had been held to personal account by his victim for a tort committed in the per- 
formance of his official duties. The commentators are of the opinion that such a 
stand as this evidences a philosophy of risk allocation contrary to that which inspired 
the workmen’s compensation laws and other like social legislation of the recent 
past.5 But, as has recently been expressed, if this is the basis of municipal immunity, 
it is surviving because fears which have never been proved justifiable have not, on 
the other hand, been proved unjustified.** 

A variant of this fear of a depleted treasury is the position that unless there is 
immunity in some functions a municipal corporation could not properly perform all 
its functions nor feel free to assume new activities. It is pointed out that this again is 
an assumption which awaits demonstrable proof.8> There appears to be at least 
equal merit to the contention of some writers that “accompanying power with 
responsibility” would make for greater conscientiousness on the part of those in 
charge of the functions.*® As matters now stand, a negligent employee is personally 
liable to his injured victim, the municipality’s immunity not extending to shield him. 
This is claimed to be inadequate protection for private citizens injured by municipal 
employees, because of the uncollectibility of judgments against these workmen.** To 
just what extent a threat of personal liability is an incentive to careful conduct, and, 
if it is at all, whether the cost of such an incentive is commensurate with its results 
are matters upon which opinions may and do differ.*® 


®2 Peterson, Governmental Responsibility for Torts in Minnesota (1942) 26 Minn. L. Rev. 293, 338. 

58 Rosenfield, supra note 16, at 379; Note (1938) 11 Rocky Mr. L. Rev. 49; Note (1926) 14 Cauir. 
L. Rev. 229, 232. 

** Fuller and Casner, supra note 15, at 440, 460; Note (1941) Wis. L. Rev. 540; (1937) 11 TULANE 
L. Rev. 326. Cf. Warp, Tort Liability Problems of Small Municipalities, infra p. 363. 

*5 Fuller and Casner, supra note 15, at 462; Clarke, supra note 31, at 161; Note (1926) 14 Cauir. L. 
Rev. 229. Mr. Walter Freedman points out: “To submit, in justification of the rule, that the immunity 
is necessary for the proper functioning of the city, is to propound the obvious contradiction that the agency 
formed to protect society is under no obligation, when acting itself, to protect an individual member of 
society.” Liability in Tort of Municipal Corporations in Missouri (1938) 3 Mo. L. Rev. 275, 277. 

*° Borchard, supra note 23, at 134; Note (1926) 14 Cauir. L. REv. 229, 231. 

*" Fordham and Pegues, Local Government Responsibility in Tort in Louisiana (1941) 3 La. L. Rev. 
720, 721. 88 Fuller and Casner, supra note 15, at 452, 459 
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In addition to the confusion and disharmony in the raisons. d’étre of municipal 
immunity an equally serious defect is found by virtually all the commentators to lie 
in the difficulty of the principle’s application. The formula is obviously not self- 
executing, and newer and a wider variety of municipal functions demand classifica- 
tion. How determine whether this function or that appertains to government or 
proprietorship? For this purpose the courts have called in aid various criteria and 
rules. In his consideration of this phase of the problem, Professor Murray Season- 
good finds that “no satisfactory basis for solving the problem whether the activity falls 
into one class or other has been evolved. The rules sought to be established are as 
logical as those governing French irregular verbs.”*® 

Thus, the distinction is often made between duties mandatorily imposed upon the 
municipal corporation by the state and duties voluntarily assumed. Though the 
courts are not explicit on the point, this distinction seems to hark back to the “arm of 
the state” notion. While mandatorily imposed duties are quite generally held to be 
governmental, the test is said to break down, for not all voluntarily assumed duties 
are held to be proprietary.*° It is also pointed out by the critics that, for example, it 
is often an optional matter with small towns and villages whether they shall have a 
fire department, and, if they do, the fact that they have freely chosen to do so has 
not compelled the courts to hold these to be proprietary functions.*! In fact the 
contrary is the rule. Nor can the commentators see how the dubious fact of a volun- 
tary assumption of a duty affects the nature of that duty. They claim that in other 
branches of tort law such a consideration is not a determining factor of liability.*? 
So here again as in the case of the application of the rules of respondeat superior they 
complain of a distortion of otherwise well-settled principles of applicable law. 

With the entrance of the municipal corporation into fields of endeavor customarily 
considered in the past as peculiarly private activities the courts have looked more and 
more to the profit aspect of such municipal ventures. Hence, it is a not infrequent 
proposition that if a municipal corporation reaps a pecuniary profit from the pursuit 
of a particular function or imposes a charge for a certain service in the course of which 
a tort is committed, that function or service is carried on in a proprietary capacity 
and liability is a consequence. The commentators*® react to this in a uniform way. 
They say that in other situations where tort law is applied the presence or absence 
of pecuniary profit to the tortfeasor is not a determinative factor. Here again they 
encounter difficulty in understanding the relationship between profit and the nature 
of a particular function. They conclude that the distinction between activities which 
reward a municipal corporation with a monetary return and those which bring in no 

8° Seasongood, supra note 16, at 938; see also Borchard, supra note 23, at 134: “It is believed that no 


one of these alleged criteria or justifications is sound, and that all of them can be found to have been 
denied validity in decided cases.” 

*° Peterson, supra note 32, at 339; Clarke, supra note 31, at 163; Note (1926) 14 Cautr. L. Rev. 
229, 231. 

“ Peterson, supra note 32, at 339. 

“? Borchard, supra note 23, at 134; see note 40, supra. 

“* Seasongood, supra note 16, at 938; (1940) 9 Brooxtyn L. Rev. 341; Note (1936) 14 N. C. L. 
Rev. 388; (1928) 36 Micu. L. Rev. 222; Note (1926) 6 B. U. L. Rev. 290. 
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income is no test at all but is simply another means by which the courts can escape 
the rigors of the common law rules. They also suspect that the presence of profit 
helps allay the fear of a depleted exchequer.** 

A related test in arriving at the choice between “governmental” and “proprietary” 
is the local benefit inquiry. That is, if the function reflects to the advantage of the 
public generally, it is governmental; if its pursuit brings benefit particularly or 
peculiarly to the municipal community, it is a function carried on in the proprietary 
capacity. Carried to its logical extreme this test would, in the opinion of some of the 
writers, obliterate the distinction between governmental and proprietary functions, or, 
at least, would cut across the lines as presently drawn. It is stated*® that nothing 
could be more to the peculiar and immediate benefit to the municipal inhabitants 
than their fire and police departments, functions which have quite consistently been 
classified as governmental. Moreover, it has been said, the fact is that all municipal 
functions are for the public benefit, for otherwise they could not be financed, as they 
are now, with public funds. With the tendency for government to become more and 
more paternalistic any benefit to a particular locality is a benefit to the state.*® Just 
where the line should be drawn is not indicated by the cases. The distinction between 
functions which benefit the public generally and those enjoyed more exclusively by 
a particular locale is thought to be more understandable as one other aspect of the 
inarticulate premise of fairness; if the community enjoys a service more or less 
restricted to it, it is but fair that it should bear the losses incurred in its main- 
tenance.*? 

2. Discretionary and Ministerial Functions. When not used substitutionally for 
the more usual governmental-proprietary formula, the distinction between discretion- 
ary and ministerial acts is seized upon by the courts as a rational basis for determin- 
ing municipal liability for tort.4® If the tort was committed in the course of an 
activity involving discretion of a legislative or judicial nature, no liability obtains; but 
if occasioned in the course of a ministerial function, there is liability. Professor Bor- 
chard’s analysis leads him to assert that “the distinction . . . has justification only to 
the extent that deliberation and action as to policy is legislation and hardly an 
operative fact imposing legal duties, and for the exertion of power in determining 
policies it would be inappropriate to predicate liability.”*° If the distinction were 
consistently applied and the governmental-proprietary test forgotten it should logically 
impose liability for all acts performed in execution of the legislation adopted under 
the discretionary power. It would thus do away with most of the distinctions between 
governmental and proprietary functions. “This,” says Mr. Borchard, “perhaps is the 
soundest basis for predicating legal responsibility.”°° Its application, however, has 

** (1936) 4 U. or Pirrs. L. Rev. 138. 

*® Note (1941) Wis. L. Rev. 540, 544; Note (1936) 14 N. C. L. Rev. 388; Note (1927) 75 U. oF Pa. 
L. Rev. 555. *° Borchard, supra note 23, at 136. 

“7 Note (1938) 24 W. Va. L. Rev. 430; (1936) 28 Geo. L. J. 1027, 1029; Note (1936) 14 N.C. L. 
Rev. 388, 393; (1930) 17 Va. L. Rev. 81. 

‘® Peterson, supra note 32, at 296; David, supra note 23, at 73; (1931) 15 Minn. L. Rev. 248. 


“° Borchard, supra note 23, at 135; see also Note (1938) 23 Iowa L. REV. 392, 395. 
°° Borchard, supra note 23, at 135. 
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been largely restricted to cases involving injuries arising from a failure to supply a 
service which the municipality is authorized, but not bound, to adopt; and to cases 
where the question is whether the injury arose out of a defect in the plan of construc- 
tion as distinguished from negligence in the maintenance of the service.5! Thus, a 
municipality may be authorized to construct a sewer system. Its decision to do so or 
not is a legislative matter, and it will not be liable for injuries caused by its decision 
not to supply the system. Its choice of one of several plans of construction is a matter 
of discretion, somewhat judicial, so that for injuries traceable to defects inherent in 
the plan, there is also usually no liability. Maintenance of the system is a mere 
ministerial function; hence liability attaches for negligent conduct in this phase of 
the activity. However, if the service is considered or has been previously classified as 
governmental, the courts fall back on the governmental-proprietary distinction to 
decree immunity even for injuries caused by negligent maintenance.*? Accordingly, 
the discretionary-ministerial distinction operates to cut down the area of liability per- 
mitted by the governmental-proprietary formula. Thus, Mr. Peterson suggests that 
what “seems to have been done, although not articulately,” by recourse to the dis- 
cretionary-ministefial distinction, “is to substitute a rule of reasonableness” in cases 
of non-governmental functions so that the municipality is subjected to liability only 
when its action is unreasonable.°* 

3. The “Active Wrongdoing” Test. Before setting out New Jersey’s “active 
wrongdoing” test, it might be of interest to mention a yet more unusual test existing 
at least by dicta in that state. The courts there, feeling strongly the wisdom of the 
maxim that there is no wrong for which the common law provides no remedy, have 
announced that whenever an indictment will not lie for a breach of a public duty, a 
civil action will lie; and the corollary, later added, where an indictment will lie, a 
civil action for damages will be dismissed.5* In a joint article, Messrs. Weintraub 
and Conford point out that “if this test of liability were faithfully applied, it is 
apparent that the immunity of a municipality would be greatly circumscribed, for 
there are many instances of neglect and negligence that would not support an indict- 
ment.”®> However, “as a matter of fact, notwithstanding constant reiteration of the 
statement that a civil action may be maintained where an indictment does not lie,” 
apparently only two cases actually allowed recovery on that theory, and even in those 
the result may be otherwise explained.*® 

Nevertheless, New Jersey does occupy a unique position. This it does by virtue 
of its “active wrongdoing” test. The courts of that state go along with the common 

®. Peterson, supra note 32, at 297; David, supra note 23, at 78-89; (1939) 24 Iowa L. Rev. 384; 
(1937) 26 Micu. L. Rev. 227. 52 Peterson, supra note 32 at 296. °*Id. at 298. 

54 -This principle was first suggested in Jersey City v. Kiernan, 50 N. J. L. 246, 13 Atl. 170 (1888). 
The court in that case said, at p. 250: “Consequently, in the case at hand, as the mischief to the com- 
munity, if any, is not of a magnitude sufficient to justify an indictment, while at the same time it 
damages the property of an individual, it is obvious that unless such a@ suit as the present one {civil suit 
for damages] will lie, the wrong cannot be redressed by any method known to the law.” (Italics and 
brackets supplied.) The converse of the proposition was added later in Waters v. Newark, 56 N. J. L. 
361, 28 Atl. 717 (1894). 


© Weintraub and Conford, Tort Liability of Municipalities in New Jersey (1934) 3 MERCER BEASLEY 
L. Rev. 142, 159. °° Weintraub and Conford, supra note 55, at 163. 
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law rule that a municipality is exempt from liability for damages resulting from its 
neglect to perform, or from its negligent performance of, public duties, but it adds, —} 
if the negligence can be termed wanton, then there is liability. This would at first 
blush seem to open a wide avenue of escape from immunity.** But, restriction of the 
applicability of the ordinary rules of agency rather effectively limits the exception. 
The active wrongdoing must be “chargeable to the municipality in order to render it 
liable: the doctrine of respondeat superior does not apply to public employments.”*8 
An authorization for the particular conduct complained against must be found before 
such wanton negligence will be attributed to the municipal corporation.®® The 
“active wrongdoing” test has received the apparent approbation of at least one student 
writer, but even he expressed dissatisfaction with the lack of consistency with which 
it had been applied in its home state.®° It is obvious that its application is not easy. 
Nor does it entirely avoid the difficulties of the classification of the functions in terms ) 
of public and private.** 

4. The Historical Test. Though rarely used by the courts, it is sometimes said 
that the historical test might possibly be used as a determinant of the nature of a 
given function. Thus, is this function one which has usually been undertaken by 
municipal corporations or other units of government? If so, it is a governmental 
activity. But, as Mr. Peterson says, “Obviously this cannot be carried too far. It was 
not until 1819 that the first municipal police force was established in London, but 
police protection has almost uniformly been held to be governmental in character.” 
Further, if it be remembered that street and sidewalk maintenance has almost uni- 
versally and from ancient times been considered a concern of government and yet the 
general holding in street and sidewalk accident cases is that a municipality is liable 
for negligence, a fair share of the cases could not be decided as they are, nor recon- 
ciled to this principle. “The lack of consistency in historic reasons,” says Professor 
Seasongood, “is therefore self-evident.”®* 


Some Municipa Funcrions AND THEIR CLASSIFICATION 


It is now proposed to present several municipal functions and the classification 
accorded them. The list is by no means exhaustive, but it is meant to be fairly illus- 
trative, first, of the older and newer functions, and second, of functions reflecting, 
respectively, judicial agreement and discord. 

1. Police. There is a surprising degree of unanimity among the courts in classify- 
ing police departments as governmental functions. Reviewing the cases, however, the 


5? That it has a tendency to widen the area of liability, see cases discussed by Weintraub and Conford, 
supra note 55, pp. 165-167. 

58 Florio v. Jersey City, 101 N. J. L. 535, 537, 129 Atl. 470, 471 (1925). (Italics supplied.) 

5° Weintraub and Conford, supra note 55, at 163. 

© See (1937) 32 Int. L. Rev. 372, n. 13, where the student writer says: “This doctrine has promising 
possibilities, but the results of its application have been disappointing. The courts have called active 
wrongdoing what appears to be simple negligence.” With this compare (1940) 25 MINN. L. Rev. 115, 
116, where the student writer says of the test: “It seems artificial and merely adds to the existing confusion 
to make the distinction between misfeasance and nonfeasance the test of a municipality's liability.” See 
further (1939) 55 Law Q. Rev. 10. 

* This must be so, for the distinction has reference only to “public functions.” 
* Peterson, supra note 32, at 342. ®8 Seasongood, supra note 16, at 915 
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commentators do not find the same degree of unanimity in the reasons given to 
support the classification, any one or more of the several rationales given above being 
used to justify the judicial appraisal of this activity. While some commentators 
recognize that at common law there is no ground of tort liability for a mere failure 
to enforce law or suppress crime, they criticize the judicial position which grants 
immunity even for grossly negligent and wilful acts of police officers.°* There is some 
report, however, of an occasional judicial deviation where police officers have caused 
injuries while in the pursuit of a corporate activity.°¢ 

2. Fire Departments. Here too the critics find a remarkable accord in calling a 
fire department a governmental function. Almost every act of omission and com- 
mission, whether due to the municipal corporation as a body or to the occasional acts 
of individual firemen, and whether or not concerned immediately with the operation 
or maintenance of the department, is covered by the privilege of immunity. The 
courts sometimes support immunity by recourse to the mandatory nature of the 
activity and sometimes they present the reason that a fire department is carried on 
for the benefit of the municipal corporation and its citizenry. Mention has already 
been made of the critics’ answers that the first reason is far from universally true,** 
and that the second rationale is often given as a justification for liability.®® A student 
note has also suggested that the classification of a fire department as governmental is 
inconsistent with its local voluntary beginnings.®® Moreover, there have been both 
judicial and statutory inroads upon the rule of immunity. A distinction has been 
made between injuries inflicted on the way to a fire where speed is essential and those 
occurring on the return trip.”? Still, the aura of immunity hangs so heavily over fire 
departments that in some jurisdictions they have been exempt from liability even for 
torts committed in the course of practice drills and equipment-testing.”? It is a matter 
of note that the applicability of the principle of sovereign immunity to a municipal 
corporation has received its most serious attack in two fire department cases.™* 

3. Water, Gas and Electricity Service. The furnishing of water, gas and electricity 
is in nowise a field unique to municipal ownership or operation. These activities, 
perhaps more than others, partake of a commercial nature. They are, therefore, quite 
usually considered proprietary functions. The courts in imposing liability usually 
emphasize their voluntary nature and stress the profit or local benefit resulting to 
the municipal corporation and the city’s inhabitants from their operation. However, 
the same main which carries water into the home of Citizen Doe may also carry it 
into the hydrant which guards his house. For injuries attributable to negligence in 
: ** Borchard, Government Liability in Tort (1925) 34 Yave L. J. 229, 240; (1938) 11 Rocky Mr. L. 

"Ss Riana Supra note 64, at 241; (1934) 33 Mic. L. Rev. 131; Note (1932) 42 Yaue L. J. 241. 

°° Borchard, supra note 64, at 241; (1936) 8 Micu. L. J. 5133 see also (1928) 28 Cor. L. Rev. 1111; 
(1934) 33 Micu. L. Rev. 131. °7 Supra note 40 and text. 

°° Supra note 45 and text. *° (1930) 9 Tex. L. Rev. 68. 

David, supra note 23, at 386 et seq.; (1938) 27 Cauir. L. Rev. 57; (1933) 7 Teme. L. Q. 253; 
(1932) 7 Tucane L. Rev. 148; (1930) 9 Tex. L. Rev. 68. 

™ Fowler v. City of Cleveland, 100 Ohio St. 158, 126 N. E. 72 (1919); see also Feezer, supra note 


16, at 820 ef seq. 72 (1932) 26 Ix. L. Rev. 709. 
*® Workman v. New York City, 179 U. S. 552 (1900); Fowler v. City of Cleveland, supra note 71. 
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the former aspect of this activity Citizen Doe may recover; for injuries traceable to 
negligently maintained pressure in the hydrant his case for recovery is not so clear, 
Some courts distinguish and find that this latter phase is connected with fire protec- 
tion and hence governmental. The same distinction appears with respect to elec- 
tricity: one line may carry electricity into a private home, another on the same pole 
may feed a street lamp. It makes a difference, then, to some courts whether the 
repairman was burned to death because he touched one wire or the other. Such 
distinctions as these, and there are others, are used by the critics as apt illustrations 
of the arbitrary results of the governmental-proprietary formula.’* Adverting to the 
emphasis placed upon the fact that these utilities are profit-making ventures the 
critics discover that it does not seem essential to the end result that the municipality 
shall realize an actual profit from the business; that it is enough if a charge, even 
though it be merely cost-defraying, is made for the service.** Whether or not a 
charge will be made for a particular service, they say, is more often than not a matter 
of policy with the council or governing board. They finally contend that if the courts 
were fully aware in other instances that the “taxpayer pays for all municipal enter- 
prises and that they must all be legally justified as accruing to his benefit,” then the 
distinction between governmental and proprietary functions would be dispensed 
with.7¢ 

4. Sewers and Garbage Disposal. There is apparently neither unanimity in the 
results reached nor the avenues used to reach them when the complaint is for negli- 
gence in the maintenance of a sewer system or garbage and refuse disposal. Some 
courts classify either or both as governmental, finding a close connection between 
such activity and the public health. To Professor Borchard the fact of a driver of an 
ash cart or garbage wagon being engaged in the “sovereign governmental work of 
safeguarding the public health” is a “somewhat startling proposition.”** There are 
courts, however, which feel compelled by the presence of a monetary fee for the 
services to find them proprietary.7® Some factual situations permit a final group of 
courts to escape entirely the necessity of classification by finding a nuisance; but here, 
of course, the distinction between personal and property injuries asserts itself.” 

5. Streets, Sidewalks and Bridges. Nothing has been for so long considered a 
concern of government than the construction and maintenance of ways. So, the critics 
argue, the logic of the theory of dual capacity would seem to command that there 
be no municipal liability for injuries resulting from the negligent construction or 
maintenance of streets, sidewalks and bridges.®® Yet the undoubted weight of au- 

74 Peterson, supra note 32, at 293; Tooke, supra note 16, at 102; Seasongood, supra note 16, at 938; 
Freedman, supra note 35, at 280; Note (1937) 32 Itz. L. Rev. 372; Note (1935) 15 B. U. L. Rev. 638; 
(1927) 6 N. C. L. Rev. 100; (1927) 16 Ky. L. J. 77; (1926) 4 N. C. L. Rev. 136. 

7 Fordham and Pegues, supra note 37, at 729; Peterson, supra note 32, at 354. 

7° Borchard, supra note 64, at 253; see also Note (1926) 6 B. U. L. Rev. 290. 

"7 Borchard, supra note 64, at 250. 

78 (1940) 28 Geo. L. J. 705; (1935) 13 Cui-Kenr L. Rev. 371; (1931) 9 Nes. L. BuLt. 349. 

7° (1936) 35 Micu. L. Rev. 157; (1933) 33 Cox. L. Rev. 747; see, for further distinctions, (1929) 3 
Temp. L. Q. 328; (1929) 20 Nat. Munic. REv. 370. 


®° See notes 62 and 63, supra; see also (1939) 14 TuLane L. Rev. 132; (1938) 10 Miss L. J. 175; 16 
B. U. L. Rev. 444; (1936) 4 J. B. S. Kan. 322; (1933) 20 Va. L. Rev. 238. 
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thority is to the contrary. Even in the absence of statutes imposing liability the courts 
as a unit deny immunity and hold that a city, though not an insurer of its ways, is yet 
subject to a duty of reasonable care in their construction and maintenance. While 
most courts recognize this as exceptional, others rationalize liability as an incident of 
the exclusive control enjoyed by a city over its streets, sidewalks and bridges. The 
critics find this fallacious because a municipal corporation cannot escape liability for 
wrongs suffered by negligent conditions and disrepair in its ways by delegating their 
construction or maintenance to a private person or private corporation.*? 


6. Traffic Signals. Whereas liability for injuries from negligent street maintenance 
has been so uniformly imposed, when the somewhat similar problem of traffic signals 
and regulations comes before the courts, liability is generally denied. The reason for 
classification of these functions as governmental vary: some courts assert that traffic 
regulation is primarily for the benefit of the general public; others place immunity 
on the ground that the duty to regulate traffic is mandatorily imposed by the legisla- 
ture; and lastly some interpret street maintenance as having reference only to the 
physical condition of the streets.** However, it is suggested that traffic signals and 
trafic regulations are so intimately related to street maintenance and involve such 
cognate problems and policy considerations that the same rules ought to be applied.** 
Discussing the problem, Mr. Joseph F. Murray asserts that he can find no reason of 
logic or policy to justify the individual sacrifices resulting from immunity in this 
field.5* 

7. Parks, Swimming Pools and Recreation Centers. Almost every commentator®® 
sees in the cases involving parks, swimming pools and recreation centers the tendency 
to constrict the area of municipal immunity. While many of them admit that a 
numerical majority of the cases fix these functions as governmental, they assert the 
later cases to be preponderantly of the opposite conclusion. Doubt of this has been 
expressed.8® Be that as it may, there is a conflict between the old and the new. Those 
courts which classify these facilities as governmental do so usually on the ground that 
they have an intimate relation with the public health or, more broadly, the public 
good. They explain away admission fees as incidental, expense-defraying charges.°* 
But it is this element of a charge which is seized upon by the courts of other mind.** 
Absent the fee element, some courts have gone so far as to work out liability on a 

** Note (1930) 9 Tex. L. Rev. 53; see also Sahm, Municipal Liability in Pennsylvania for Defective 
Streets (1941) 45 Dick. L. Rev. 113, 114. Some further discussion of this group of municipal functions 
can be found in the following: (1941) 13 Rocky Mr. L. Rev. 360; (1940) 16 Tenn. L. Rev. 249; (1940) 
8 Duke B. A. J. 124; (1938) 51 Harv. L. Rev. 1301; (1935) 7 Miss. L. J. 530; (1930) 44 Harv. L. Rev. 
302; (1929) 15 Va. L. REV. 595. 

*? Murray, Recent Trends in Municipal Tort Liability (1940) 5 Lecat. Notes on Locat Govt. 353, 


354; Note (1939) 23 Maro. L. Rev. 216; (1938) 11 Rocky Mr. L. Rev. 128; (1934) 13 TENN. L. 
REV. 59. 

*° Murray, supra note 82; (1939) 23 Maro. L. Rev. 216; (1937) 21 Minn. L. Rev. 459; (1935) 13 
N. C. L. Rev. 245; but see (1929) 15 Va. L. REV. 595. 

** Murray, supra note 82. 

*° For instance, see (1938) 44 W. Va. L. Q. 159; Note (1936) 34 Micu. L. Rev. 1250; Note (1936) 
14 N.C. L. Rev. 388; (1934) 19 Sr. Louis L. Rev. 257; Note (1929) 3 Cinn. L. Rev. 183. 

®° (1938) 24 Va. L. REv. 430. 


* (1928) 2 Temp. L. Q. 190. 88 (1929) 6 N: Y. U. L. Q. Rev. 477. 
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nuisance ground.*® The local benefit theory is also used to impose responsibility.® 
Occasionally a court will make the blanket expression that municipal property must 
be managed with the same care and liabilities as are attendant on privately owned 
property.®? Every writer on the subject commends the growing tendency to impose 
responsibility for the careful operation and maintenance of parks and recreational 
facilities; “to hold otherwise is to establish a rule of law which puts children at the 
mercy of dangerous conditions of which they are not aware and over which they 
have no control.”9? 

8. Education. The general position taken by the judiciary in school accident cases 
is that education is a governmental function and hence for all injuries arising from 
this activity neither the school district, the board of trustees, nor the municipality 
shall be liable. To support their conclusion the courts announce the “trust fund 
doctrine,” i.c., that there is no authority to use school funds for any purpose other 
than education.®* Despite the fact that “the public school system in the United 
States . . . constitutes the largest single business in the country, [it] is still under the 
domination of a legal principle which in great measure continues unchanged since 
the Middle Ages. .. .”®* Considering the dominant role of the school in the life of 
school children and the community in general, Mr. Harry N. Rosenfield charges that 
“the principle [of sovereign immunity] is applied with complete disregard of the 
specific facts, in a more or less blanket fashion, regardless of whether the injury was 
the result of a falling building, or whether the pupil is killed by a swing. . . .”® 
However, he does find that there have been both statutory®® and judicial®* deviations, 
the latter following a pattern of denying immunity to the extent that there is insurance 
coverage, or by finding a trespass to real property, or by applying the nuisance doc- 
trine, or, as the New York courts have done,®* by holding school boards liable by 
imputing to them the actionable negligence of their agents and employees for certain 
so-called non-delegable duties. 

9. Municipal Airports. The usual view taken of a municipal airport is that it is 
a commercial enterprise, a proprietary function. The commentators’ review of the 
cases shows the courts on uncertain grounds when dealing with this most recent 
municipal activity. It has been said that the various courts have likened an airport to 
public streets,®® to docks and bridges,’°° and to the city’s transportation system.!°? A 
study of the municipal airport situation revealed that legislatures have already moved 
to curb liability. This legislative reaction is understood as a fear that the mounting 
costs of damages recovered for injuries caused by the construction and maintenance 


5° (1934) 9 Wis. L. Rev. 202. ®° (1929) 7 Tex. L. REV. 325. 

®*2 (1938) 22 Mara. L. Rev. 158. ®2 (1934) 19 St. Louis L. REv. 257, 259. 

*° Rosenfield, Governmental Immunity from Liability for Torts in School Accidents (1940) 5 LEGAL 
Nores on Locat Govt. 358, 361. 4 Td. at 358. 

°5 Id. at 362; see also, (1931) 20 Nar. Munic. Rev. 665. 

°6 Id. at 366. 


®7 Id. at 371; see also Musselman, Michigan Law on the Liability of School Districts for Torts (1933) 
2 U. Derroir L. J. 63. 

®*® See further, (1937) 26 Cauir. L. Rev. 135; (1932) 46 Harv. L. REv. 305. 

*° (1930) 1 J. Air L. 365. 

30° (1930) 17 Va. L. Rev. 81. 302 (1930) 19 Nat. Munic. Rev. 318. 
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of airports might stifle an experimental and perhaps desirable enterprise. One writer 
at least has urged that a municipality ought to be liable for the torts arising from 
this activity just as is any commercial entrepreneur.?°? 


Urtra Vires 


Though the aggrieved plaintiff succeeds in establishing the proprietary nature of 
the particular activity which caused him harm, it may be necessary for him to sur- 
mount yet an additional hurdle. This is the plea of ultra vires. If the act relied upon 
as giving the cause of action is one wholly beyond the corporate power or authority, 
the plea of ultra vires will defeat the prayer for damages. However, the commentators 
complain that the courts have failed consistently to respect the distinction adhered to 
in private corporation cases between acts wholly beyond or repugnant to authorized 
power or scope, and acts, which, though abusive of acknowledged authority, are yet 
incidental to or consequent from granted powers. They therefore urge that the 
doctrine of ultra vires, if applied at all to municipal functions, be applied in the same 
manner as it is now applied to private corporations.’ 


SraTutTory CHANGES 


If there is a constitutional provision, statute or ordinance, either permitting suit, 
imposing liability, or otherwise settling the question, there is no need of further 
inquiry into the nature of the function involved.’°* While it has been said that the 
more recent legislation signifies a yielding to the pressure of persistent criticism,!° 
the statutory change has not all been along the line of extended liability.1°* But, 
although no one has made an actual count, opinion has it that the tendency of legis- 
lation is away from immunity. The judicial reception of these statutes has not been 
consistent. The courts, as one commentator demonstrates, have not always construed 
them so as to broaden the scope of those statutes which impose liability and constrict 
the areas of those which confer immunity.’°* While Mr. Leon David's study of the 
municipal tort law of California found that the existence of a liability-extending 
statute created in both court and jury an attitude of the “lid’s off” with respect to 
both the situations which it covered and the amount of damages granted,!°® else- 
where the statutory construction escape has not been exploited,’ in fact, in some 
instances, has been actually scorned.11° Mr. David concluded that it is no simple 
task to draft a statute which will “meet the situation fairly for the litigant and which 

702 (7932) 21 Nat. Munic. Rev. 330; see further, on the subject, (1937) 15 Cui-Kenr. L. Rev. 1553 
(1937) 8 J. Atr. L. 270; (1930) 1 J. Air L. 421. 

108 Peterson, supra Note 32, at 299; Fordham and Pegues, supra note 37, at 745; Borchard, supra note 
64, at 255; Note (1929) 14 Corn. L. Q. 351; (1929) 6 N. Y. U. L. Q. Rev. 477; (1927) 2 Wasn. L. 
Rev. 136; but cf. Note (1934) 8 Temp. L. Q. 359, 360. 

304 Seasongood, supra note 16, at 918. 2°8 Note (1931) 16 Corn. L. Q. 359, 360. 

208 Thus, I. W. Coleman, in Note (1934) 13 Micu. S. B. J. 165, concludes: “It is apparent that there 
is no tendency on the part of legislatures to impose plenary liability on public corporations for their 
torts.” 

*°7 Note (1935) 10 Temp. L. Q. 75. 

*°8 David, Municipal Liability in Tort in California (1934) 7 So. Cauir. L. Rev. 372, 467. 


7° (1936) 31 Inx. L. Rev. 281; (1933) 7 Temp. L. Q. 253. 
42° Note (1932) 42 Yare. L. J. 241; cf. (1934) 33 Micn. L. Rev: 131. 
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will at the same time protect the public from spurious and unconscionable claims, 
and from skyrocketed damages.”1'! He suggested that it might be necessary and 
even desirable to limit the amount of damages collectible for particular injuries.11? 


A type of statute which at least thirty states have already adopted is the notice or 
“short statute of limitations” law.1!* The notice contemplated by these statutes is 
to be distinguished from that notice, actual or constructive, of defects and conditions 
of disrepair and danger in streets and sidewalks, which is a necessary element in the 
proof of negligence.’ Rather, these statutes provide that notice of claim against 
the municipality must be filed within a prescribed period of time after which the 
claim is barred. The policy of such statutes, one municipal corporation counsel!"5 
says, is (1)-to afford the city an opportunity to make timely investigation in order to 
disprove fraudulent claims; and (2) to give it a chance to settle meritorious claims 
out of court. The several writers who have considered these notice statutes believe 
that, with the tendency toward greater areas of liability, some such mechanism is 
needed to guard against “trumped-up claims.”"!® Discontent with the judiciary’s 
failure to grasp the policy of these statutes has been expressed. Mr. Henry S. Sahm 
urges that if these notice laws are to serve their purpose at all they must be construed 
as imposing a condition precedent to suit; that the mere filing of the complaint and 
summons should not be considered proper or sufficient notice of claim; and that 
failure to give the prescribed notice within the time specified should be held to bar 
the claim.117 


Tue Critics Propose AND SUGGEST 


The almost unanimous voice of writers on the tort law of municipal corporations 
echoes with the conviction that relief from the present state of confusion can come 
only from the legislatures.11® It is interesting to note that in 1921 Professor Harno 
placed his faith in the judicial branch to rid the law of this curious anomaly.'!® Since 
then the persistent refusal of the courts to go beyond gossamer distinctions and arbi- 


211 David, supra note 108, at 467. 

112 Ibid. For a discussion of the effect of statutes and provisions limiting the amount of municipal 
indebtedness on the collectibility of tort claims against municipal corporations, see (1936) 35 Micu. L. 
REv. 120; (1935) 20 Sr. Louis L. Rev. 287. For one reaction to exemplary damages against the municipal 
corporation, see (1941) 40 Micu. L. Rev. 135. 

18 For citations to these statutes, see Sahm, Tort Notice of Claims to Municipality (1942) 46 Dicx. 
L. Rev. 1, n. 2; also, David, supra note 108, at 339, n. 644. 

+14 For example, see Sahm, supra note 113, at 118; DeGraff, Snow and Ice: A Discussion of Liability 
under the Laws of New York (1936) 21 Corn. L. Q. 436. 

125 Sahm, supra note 113, at 2, 3. 

116 Tbid.; Note (1937) 11 Cinn. L. Rev. 113; (1937) 24 Va. L. Rev. 86. 

427 Sahm, supra note 113, at 10. 

438 Mr. Seasongood says: “Examples of conflict of decisions and unsatisfactory reasoning in this field 
could be multiplied indefinitely. The doctrine is . . . so thoroughly written into the books by judicial 
decision that it requires what George Gissing called ‘prancing optimism’ to hope that it can be expunged 
by departures from the rule of stare decisis... .” 

“Constitutions should be amended and statutes passed doing away with city exemption from liability 
based on governmental immunity, and in home rule cities ordinances for the same purpose should be 
enacted if the state legislature is dilatory in promulgating suitable statutes.” Seasongood, supra note 16, 
at 941, 944. 

72° Harno, supra note 11, at 42; see also GoopNow, op. cit. supra note 6, at 183. 
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trary exceptions has caused a complete reversal in commentator position. Thus the — 


first point of agreement is the need of immediate legislative attention.1*° 


Substantial agreement exists also in the belief, developed without benefit of factual 
study,!* that the area of liability could be extended without serious hindrance to 
efficient, progressive service and without greatly increased costs.'*? But some writers 
caution that there may be areas within which considerations of policy commend im- 
munity;??% or, in Professor Edwin F. Albertsworth’s words, “in general, tort liability 
should be imposed upon the city just as upon a private corporation or a private 
citizen, except where there are certain justifications, based on strong countervailing 
social interests, which excuse or exempt the city from the legal consequences of 
its acts."2°4 But it is felt nonetheless that there is nothing ultimate about the dis- 
tinction between governmental and proprietary functions which can be relied on to 
delimit these possible zones of immunity.'*° “Here again, as in other fields,” to 
continue with Mr. Albertsworth, “it is the injury to the individual which should be 
of paramount and primary consideration, not the character of the person who causes 
it.”!26 Though there appears to be a surprising degree of judicial accord in the 
classification of several municipal functions, it is a common suggestion that it may 
be time to re-examine even these few to determine whether the supposed considera- 
tions of policy still obtain.!*7 The least that could be done, one of them maintains, 
is a cataloging of those functions to which responsibility should attach.1*8 


It is not infrequently said that a sound public policy forbids the extension of tort 
liability into the fields of the criminal law and the determination of policy.!*® There 
is believed to be a social interest in the maintenance of law and order which makes 
it unwise to expose the city to liability for the unlawful acts of its police. Also, for the 
omission of certain public functions, at least where there is no duty running to the 
injured private person, there should be no liability. At least one writer would include 
fire-fighting activities within the province of immunity. A social interest in the pro- 
tection of property and lives of others, he believes, outweighs the considerations for 
individual protection, at least when the fire department is engaged in “the duty of 
sending fire engines to the scene of the fire as quickly as possible.”’*° It is usual to 
find, in this group, statements that a municipal corporation ‘should be held liable for 


20 One student writer asserts that there is an overwhelming opinion throughout the world in favor of 
liability. (1932) 42 Yae L. J. 241. See also Fordham and Pegues, supra note 37, at 755; Note (1941) 
Wis. L. Rev. 540, 569; Clarke, supra note 31, at 174; Barnett, The Foundations of the Distinction Between 
Public and Private Functions with Respect to the Common-Law Tort Liability of Municipal Corporations 
(1937) 16 Ore. L. Rev. 250; Freedman, supra note 35; but cf. Note (1936) 8 Miss. L. J. 513. 

721 Statistical studies are of recent date. See note 142, infra. 

122 See notes 33, 34, 35, and 36, supra. 

*28 Longstaff, Governmental Liability in Tort (1940) 9 S. D. B. J. 115; Note (1941) 16 Notre Dame 
LawyER 365; (1940) 29 Geo. L. J. 705; (1939) 24 Wasu. U. L. Q. 425; Note (1938) 23 Iowa L. J. 
392; (1929) 14 Corn. L. Q. 351. 

124 Albertsworth, New Interests in the Law of Torts (1922) 10 Cautr. L. Rev. 461, 484. 


+25 Cf. Fordham and Pegues, supra note 37, at 730. 120 Albertsworth, supra note 124, at 485. 
*87 For example, see Borchard, Municipal Liability in Tort in Swimming Pools (1939) 4 Lecat. Notes 
on Locat Govr. 385. 128 Tongstaff, supra note 123. 


72° (1940) 28 Geo. L. J. 705; (1939) 24 Iowa L. Rev. 384. 
18° Albertsworth, supra note 124, at 485. 
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most injuries arising from property ownership.’*' The very ownership of property 
and its use involves a relation to the outside world, and, consequently, in Professor 
Goodnow’s analysis,1** the city should be responsible. 

“A sensible medium” between complete liability and complete immunity has been 
suggested as possible, the line to be drawn to divide, on one side, “those instances in 
which the damage results from positive conduct of a nature so flagrant as to seem 
unnecessary to the ordinary functions of government,” and, on the other, such 
activities where because of the impossibility of constant supervision and the necessity 
of emergency action it would be unfair to impose liability.** There is in this a hint 
of the “active wrongdoing” test. The fault seems to lie in the probability that a like 
degree of confusion would accompany the determination of activities on one side 
of the line or the other. 

Having his eye on the practical fact that the right of action which the injured 
individual has against the municipal employee is usually an unremunerative remedy, 
one writer!5* has suggested that study of the effectiveness of official bonds might 
reveal a means whereby the law of municipal corporations could be brought into 
better conformity to the modern law of private liability in tort. There are, of course, 
statutes requiring the bonding of certain officials. The suggestion seems to envisage 
a more or less universal bonding scheme. While this would alleviate one of the 
defects of the present situation, it would not completely eliminate the necessity of 
classification in terms of governmental and proprietary functions.1*5 

Several municipal corporations have resorted to public liability insurance, giving 
the injured individual a direct recourse to the insurer. This again does not escape 
the difficulties of the common-law rule, for the insurer’s liability is usually dependent 
on the liability of the insured. Writing of the situation in Louisiana, Messrs. Ford- 
ham and Pegues found the courts construing the insurance contract liberally so as 
to hold the insurer liable when it was at all possible to do so. They conclude that 
in doing this the courts have created “a needlessly illogical imbroglio,” and that public 
liability insurance was not the best way out of the prevailing confusion.'** 

Mr. Fuller and Mr. Casner in their recent study?” adverted to reimbursement 
statutes as a possible means to avoid the harshness of imposing personal liability on 
the negligent agent or employee and, at the same time, to insure the injured person 
of ultimate recovery. Any extension of the reimbursement procedure, they believe, 
should be examined in the light of its specific purposes and the general purposes of 
tort law. Its advantages should be balanced against the general desirability of pro- 
moting careful conduct, for it may be that the threat of personal liability without 

182 1d, at 486. 182 Goopnow, op. cit. supra note 6. 

788 (1937) 32 Inu. L. Rev. 372, 372; cf. Chattin, Tort Liability of Municipal Corporations in Indiana 
(1935) 10 Ino. L. J. 329, wherein the writer suggests a balancing of the interests in each case as a way out. 


484 (1932) 21 Nat. Munic. Rev. 188; see also Note (1926) 14 Cauir. L. REv. 229. 
185 Tooke, supra note 16, at 117. 
38° Fordham and Pegues, Local Government Responsibility in Tort in Louisiana (1941) 3 La. L. Rev. 


720, 748. 
*°7 Fuller and Casner, Municipal Tort Liability in Operation (1941) 54 Harv. L. Rev. 437, 451. 
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hope of reimbursement is some incentive to non-tortious conduct. They find, how- 
ever, several deeper defects in this alternative. First, officers and agents have been 
held to enjoy an immunity when certain governmental functions were involved. It 
thus seems that in many cases resort to the conceptualism of the common law would 
not be avoided. Second, there is the element of delay. Before reimbursement can be 
made there must first have been a successful court action to establish the personal 
liability of the individual defendant, and only thereafter will come an administrative 
decision to reimburse him. “In any event, the purposes of tort liability are not more 
adequately solved by the indirect municipal liability arrived at through the reimburse- 
ment procedure.”148 

Therefore, to continue with Fuller and Casner’s conclusion, “the present hit-and- 
miss application of partial tort liability” ought to be “immediately replaced with a 
rule of complete liability.1*° They and many others believe that municipal liability 
ought to be coextensive with its activities..*° This group see no present-day reason 
why a municipal corporation should not be subject to the same liability as an indi- 
vidual. Nor do they feel a fear that complete liability would restrict any of the 
activities now or which may later be assumed by the municipal corporation. It is 
their contention that the public has “somehow tolerated the immunity rule, because 
fears that have never been proved justifiable have, on the other hand, never been 
adequately proved to be unjustified.”141 

Confident of their position, many of the better known critics urge a thorough 
study of the probable effects of a rule of complete liability. The present substantive 
law of several states has already received thorough study and analysis. Recently 
several statistical studies have been made and the results are interpreted as eliminat- 
ing the supposed arguments for the immunity rule.?** “Should the feared abuses 
appear in any area under a rule of complete liability, they could then easily be 
remedied on the basis of fact rather than fears.”1** 

Thus, whatever be the trend of the cases, the trend of commentator opinion is 
clear. The present state of things is one of confusion, fears, and assumptions, and 
often injustice. The problem is viewed as one in which considerations of fundamen- 
tal social philosophy are inherent. One tenet of the social philosophy current in the 
literature of the subject is that unavoidable losses and risks should be allocated over 
as wide an area of absorption as possible. To this the losses consequent upon the 
day-to-day operation of the municipal corporation should be no exception. 

288 Td. at 453. 48° Td. at 461: 

40 Freedman, supra note 35; Barnett, supra note 120; Tooke, supra note 16; Feezer, supra note 16; 
Borchard, supra note .13; Harno, supra note 11; Rosenfield, supra note 18; Note 1941 Wis. L. 
REV. 540. 

41 Fuller and Casner, supra note 137, at 461. 


2 See references to studies in French, Research in Public Tort Liability, infra p. 234. 
**° Fuller and Casner, supra note 137, at 461. 














RESEARCH IN PUBLIC TORT LIABILITY 


PaTtrTerson H. Frencu* 


The problem of government liability for torts has been attacked from many 
angles in statutes, judicial opinions, and the writings of researchers since Russell v. 
Men of Devon.’ To the practicing attorney the question is usually one of trying to 
make sense, from his client’s point of view, out of a confusing mass of precedents 
about governmental and proprietary functions, legislative and ministerial acts, 
statutory relaxations of immunity and other legal snags and snarls. The judge has a 
similar problem, except that he does not have the advantage of knowing from the 
beginning the conclusion that he wants to reach. Writers of monographs and articles 
delve into the same material to point out the trends and theories in the constant 
conflict between public immunity and public responsibility. 

In addition to the people who strive to obtain light and leading from the law 
books, there is another group of people who are closer to the firing line, but whose 
wisdom seldom gets into print. These are the law officers whose job it is to handle 
the claims that are made against a governmental unit. They range all the way from 
the part-time attorney for the small town to the scores of full-time lawyers who staff 
the legal department of a large unit of government. 

In a way, the city attorney to whose desk comes a claim against his city is in the 
same position as the lawyer who represents the claimant. Both represent adversaries 
in a legal battle and the law theoretically provides a system by which the decision 
will go in favor of the combatant with the law on his side. The lawyer with a public 
body for his client can, with good logic, say that his job consists of using all legally 
proper means of preventing recovery by the claimant—initial rejection of every claim, 
the use of all legitimate methods of delay and obstruction, and a defense of the 
action to the bitter end. Relaxation of the rules of battle need to be made only where 
it would cost the city more to go on fighting than to compromise. Such an approach 
may save the city money, it neatly avoids puzzling questions of a sociological nature, 
and it follows the lines of thinking that government counsel, as well as lawyers in 
private practice, have absorbed from their legal education and their experience. 
Naturally, therefore, it tends to be a common method of procedure. 


*B.A., 1928, Pomona College; LL.B., 1931, Harvard University, Ph.D., 1933, Columbia University. 
Member of the staff of the Office of Price Administration. Assistant Professor of Government, Yale 
University, 1937-1940; Assistant Secretary, Committee on Public Administration, Social Science Research 
Council, 1940-1942. 
+2 T. R. 667, 100 Eng. Rep. 359 (1788). 
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No matter how closely the adversary system is followed, the’ legal staffs of public 
bodies are in daily contact with an aspect of the problem that has received surpris- 
ingly little systematic study. The legal branch is almost necessarily the administrative 
center for the handling of tort claims against any governmental unit. Administrative 
problems begin with the difficulty of getting prompt and adequate notice of claims 
and continue through the investigation of claims, the determination of actual dam- 
age, and the organization of the legal staff for its many functions, to the final problem 
of making a virtually final decision on the case itself. 

It is common for the legislative body to reserve to itself the final decision on the 
payment of claims except as these claims go to the courts. In practice, however, the 
burden of investigation and recommendation actually falls on the law officers. What- 
ever the legal theory may be, it is the legal staff in almost all of our governmental 
units that really decides what shall be done in a given case. The implication, that 
claimants must usually look to the law department for a decision as to their fate 
rather than to the legislative branch, the executive head, or even to the courts, is 
probably little realized. 

As anyone who is connected with the process soon realizes, public tort business 
does not consist primarily of taking cases through the courts for judicial decisions on 
their merits. Instead, there is a sifting process by which many claims never become 
formal legal actions, few reach the courts, fewer still reach the point of judicial 
decision, and only a handful are concluded with executed judgments. In the five 
cities in which studies described below have been made under the auspices of the 
Committee on Public Administration of the Social Science Research Council, the 
work of the law department in disposing of cases before suit was a crucial point in a 
large majority of instances. When the law officers reject a claim or offer to settle at 
a greatly reduced figure, many parties have no practicable alternative. The delay, 
expense, and uncertainty of legal action, especially where the claimant and his attor- 
ney must compete against specialists in the handling of tort business, often seem to 
be insurmountable obstacles, particularly to claimants whose damages do not run 
into large figures. 

The administrative problems of tort business grow, and to some extent change, 
as we deal with larger units of government. The law officer of a small town may not 
have to bother greatly about a formalized claim procedure, and his concern with 
techniques of investigation may be merely that of deciding how far he can look into 
the case himself. An office handling hundreds or thousands of claims a year must 
deal with the same problems in a more highly organized way, by developing claims 
forms, working out specialized machinery for the investigation of claims, and plan- 
ning the flow of work so that the available staff will be used most effectively. 

Somewhat surprisingly, there has been little study of the administrative problems 
of public tort liability. Perhaps the reason is that these problems seem to be day-to- 
day matters that each agency must solve for itself as it goes along. It is easy for a 
legally-trained staff to regard each claim as a separate case, to be handled as the 
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circumstances seem to require, rather than as an integral part of a process that should 
be looked at as a whole. Perhaps, also, students with legal backgrounds are drawn 
toward research in more exclusively legal questions while students of public admin- 
istration feel a natural hesitation about coping with problems in a technical field in 
which they are not specially trained. 

Whatever the reason, the systematic information that would seem to be essential 
in improving the confused and unsatisfactory treatment of public tort liability has 
been almost entirely lacking. Almost nothing has been available, for instance, on the 
kinds of accidents that have led to claims, the kinds of injuries involved, the number 
of claims, or the amounts of damages that were asked. Without information of this 
kind, discussions of relaxing governmental immunity, revising the laws of notice, or 
increasing the deciding-power of law departments would seem to be discussions in a 
vacuum. As to administration itself, the five studies stimulated by the Committee 
on Public Administration and the parallel studies in Virginia brought to light many 
improvements in organization and methods that might be widely useful if more 
jurisdictions knew about them. It is even valuable to make law departments self- 
conscious about the apparent but unappreciated fact that they are, to all intents and 
purposes, quasi-judicial bodies in many cases where their seemingly informal opinions 
have the effect of final judgments. 

The first large-scale attempt to meet this need for information has been under- 
taken over the last five years, and many of its results are reflected in the other articles 
in the present volume. The enterprise was confined to the administration of munici- 
pal tort liability, and detailed information is now available for five cities ranging in 
size from Chicago to Medford, Massachusetts. Comparable information is available 
for most of the cities in Virginia. This is only a first step, to point the way toward 
getting intimate and detailed pictures of other jurisdictions. The basic information 
is useful in itself, and it will have more than served its purpose if it leads to further 
research, serves as a guide to methods of procedure, and stimulates thought about 
the philosophy and public policy of our present system of tort liability. 

The project evolved out of an interest in problems of public tort liability shared 
by two groups. The Committee on Public Administration of the Social Science 
Research Council has recognized throughout its existence the importance of research 
in administrative problems outside the strict sphere of government. The American 
Bar Association’s Section on Municipal Law, through its Committee on Municipal 
Liability, has been turning its thought to the problems of public liability from many 
angles. These two groups, stimulated by Professor Edwin M. Borchard of the Yale 
Law School and Professor Oliver P. Field of the University of Indiana among others, 
began in 1936 to consider methods of encouraging research on the subject. 

A wealth of profitable experience in research technique resulted from the attempt 
to bring together two allied but distinct disciplines, to stimulate agencies to study 
themselves, and to carry on collaborative research in a field with no existing guide- 
posts. The project stands as evidence that the gap can be bridged between the legal 
fraternity, which may tend to concentrate on the legal approach to individual cases 
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rather than on general administrative analysis, and the public administration group, 
which approaches its problems with a limited technical knowledge of the legal prac- 
titioner’s problems. The successful stimulation of studies in various parts of the 
country, with a small central staff and with no great expenditure of funds, demon- 
strated again, as the city manager studies of the Committee on Public Administration 
had demonstrated earlier, that collaborative research is feasible and fruitful. 

Several points became clear early in the planning of the research program. A 
number of localities should be studied, both to observe similarities that might lead to 
general conclusions and to observe the effects of local variations arising from different 
legal provisions, special local conditions, particular administrative techniques, and 
differences in the size of the governmental units. Since most of the facts to be 
studied were in the files of the law departments, it was necessary to obtain the coop- 
eration of city attorneys in opening their records for study. (An incidental result 
was that the cities chosen for investigation would be those in which the law depart- 
ment was already sensitive to the need for good administration. This “loading” was 
avoided, to a considerable extent, in George A. Warp’s Virginia studies, where an 
attempt was made to cover the entire state.) If an active member of the city’s own 
legal staff could be induced to take part in the study, the possibility of getting full 
information and accurate analyses would be greatly increased. 

The lack of past studies raised at once the question of outlining the field so that 
possible collaborators could be shown the kind of work that the project involved and 
so that the final results would have collective meaning. One method that might have 
been effective would have been to call together a group of specialists for a conference 
to set forth the kind of information that was needed. Although this technique had 
been employed very effectively by the Committee on Public Administration in other 
instances, it seemed better in this case to explore the field directly and to discover 
possibilities and obstacles through a sample study in a particular locality. One reason 
for the decision was the novelty of the field; any conference would have been handi- 
capped by the almost complete lack of people who could report on their experiences 
with research of this kind. 

The first study—one that served both in its content and in its method of attack 
as a model for later studies—was undertaken in Los Angeles. It was conducted by 
Leon T. David, Assistant City Attorney in charge of the Tort Claims Division there. 
Mr. David had been chairman of the Attorneys’ Section of the California League of 
Municipalities and was on the faculty of the University of Southern California Law 
School. As the author of several definitive publications on the law of municipal tort 
liability, he combined an objective point of view with active experience in administer- 
ing a large office dealing directly with the problems about which he was to write. 
Mr. David enlisted as a collaborator John F. Feldmeier of the California Bar, who 
undertook to examine the records of nearly 1,500 tort claims against the city. 

Very early in the Los Angeles study the general outlines of the subject were 
drawn in a set of questions developed by Charles S. Ascher of the Committee on 
Public Administration and Mr. David, with advice and suggestions from a number 
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of others. These questions served the useful purpose of pointing out systematically, 
for the first time, the elements in need of attention. The legal background was 
covered, to set the stage for further research: the extent of existing tort liability, notice 
to the city, the filing of the claim, the pleading of liability, the place where a claim 
must be presented, and the personal liability of public officers. Another large field 
was opened up with a series of questions about the claims themselves: kinds of 
injuries involved, causes of the injuries, number of claims filed, amounts of damages 
involved, age and sex of claimants, and the method of final disposition of the claims, 
Questions were directed at the administrative process within the law department: 
the steps in handling claims, division of work within the legal staff, methods of 
investigation, and the process of decision or recommendation within the law depart- 
ment. The outline served as a guide, not only for the Los Angeles studies, but also 
for the later ones and for any independent research that might develop on the 
subject. 

The Los Angeles study was begun in 1938 and was published by the Committee 
on Public Administration in 1939. It reported on 1,458 claims filed between January 
1, 1935, and June 30, 1938. The text, which followed the general outline of the pilot 
questions, was supplemented by twenty-seven tables of statistical material and an 
appendix that reproduced the forms used by the city for the various steps in the 
claims process. The pilot questions, which were followed generally in the textual 
presentation, were reproduced for the use of later workers. 

The stimulation of collaborative studies was undertaken by the staff of the Com- 
mittee on Public Administration with the help of Professor Borchard’s committee of 
the American Bar Association, the American Municipal Association, and the Institute 
of Municipal Law Officers, and other interested groups. There was, naturally, interest 
in the idea in a number of places where plans could not be brought to final fruition 
because of the lack of personnel, incompleteness of the records, or other factors. Some 
of the cities in which interest was expressed were Cincinnati, San Francisco, Oak- 
land, Denver, New Haven, and Buffalo. Studies were finally undertaken in Chicago, 
Boston, Austin, Washington, D. C., and Medford, Massachusetts. A study of North 
Carolina cities undertaken by Robert S. Rankin of Duke University was not carried 
to completion along the line of the others because there were so many cities in which 
records were woefully incomplete. At the same time the Bureau of Public Adminis- 
tration of the University of Virginia undertook a study of Virginia cities under 
George A. Warp. 

The projects were undertaken in each case with the approval and the cooperation 
of the head of the city’s legal staff, a necessary element if records and personnel were 
to be used effectively. Much credit must be given to the city attorneys who recognized 
the importance of the work, especially when there are still many localities in which 
administrators of legal departments find it hard to think administratively. The re- 
search was undertaken in Chicago by Paul A. H. Shults, Assistant Corporation 
Counsel in charge of tort litigation, with the assistance of Thelma Brook Simon of 
the University of Chicago Law School and the Illinois bar. The study of Medford. 
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Massachusetts, was made by Mark E. Gallagher, Jr., City Solicitor. The Boston re- 
port was prepared by Edgar Fuller of the Harvard University faculty, who had 
written previously on the tort liability of school districts. Austin was studied by Gus 
Levy, first of the Bureau of Municipal Research of the University of Texas and later 
Personnel Director for the City of Austin. The report on Washington was under- 
taken by Robert Ferguson of the George Washington University Law School, under 
the direction of Professor John A. McIntire. 

All of these studies have been completed and are now available, with the excep- 
tion of Washington, D. C. They cover, along the lines of the pilot questions and the 
Los Angeles report, the legal and administrative problems of their cities through an 
analysis of claims filed for periods ranging from 1933 to 1939 in Austin to 1937 to 
1939 in Chicago. Edgar Fuller’s study was published in June, 1941, by the Bureau for 
Research in Municipal Government of the Harvard Graduate School of Public 
Administration under the title, “Tort Liability of Municipalities in Massachusetts.” 
An article using much of the same material was published by Edgar Fuller and 
A. James Casner in the Harvard Law Review for January, 1941, entitled “Municipal 
Tort Liability in Operation.” An article by Paul A. H. Shults is to appear in the 
John Marshall Law Quarterly. George A. Warp’s study, “Municipal Tort Liability 
in Virginia” was published by the Bureau of Public Administration of the University 
of Virginia in 1941. A summary and consensus by the present author, based on all 
of this material, has been prepared by the Committee on Public Administration for 
limited release. Other articles? in this symposium have made use of the material. 

A final step in the research program contributed greatly to clarifying ideas and 
outlining possible next steps. This was a two-day conference, arranged by the Com- 
mittee on Public Administration in September, 1941, at which all of the material was 
discussed by fourteen people, including the authors, the Committee’s staff, and 
others. Much of the discussion turned on the relation of the newly gathered material 
to statutory changes affecting governmental immunity, notice, and the settlement of 
claims. It seems safe to say that the conference progressed with an effectiveness that 
would have been impossible if a body of useful material had not been available for 
its use. 

The studies offer a body of fresh, first-hand facts and analyses not previously in 
existence. The process of planning, stimulating, and supervising the studies brought 
to light a number of points that may not be readily evident in the reports and yet 
may be important to record for the benefit of other workers on the subject. The 
general method of procedure has already been described; some of its by-products and 
implications can bé mentioned. 

One of the most noticeable points that the enterprise brought out was the lack 
of effective record-keeping, even in many cities that seemed to be well administered 
in other ways. Robert S. Rankin’s study in North Carolina was prevented from pro- 
ceeding along the course first planned and George A. Warp’s work in Virginia was 
greatly complicated by the incompleteness of records covering cases settled without 


* David, Public Tort Liability Administration: Basic Conflicts aud Problems, infra p. 335; David and 
French, Public Tort Liability Administration: Organizations, Methods, and Expense, infra. 
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trial, amounts paid, the nature of injuries, and other seemingly fundamental data. 
Even the cities in which studies were completed, where records were in a relatively 
advanced state, did not supply more than the raw data with which to work. City 
attorneys and their staffs have paid attention only in a few places to the need for 
having records in such form that they can be viewed with an eye to improvements 
in-methods, changes in statutes, and modifications of general attitudes. 

The very specific material on claims and their disposition in the Committee’s 
studies contributes to the solution of a number of problems. We are beginning to 
know, for instance, what activities of government are likely to result in claims. We 
have detailed tables on the kinds of injuries for which claims are made. We know 
the kinds, amounts, and frequency of claims in cities of various size, and we can 
draw some conclusions as to the importance of such special factors as ice and snow 
or the condition of repair in public buildings. We also know where the gaps in our 
information lie. We do not yet have information about the kinds of injuries that 
* never lead to claims, either because the city is protected by its governmental im- 
munity or because the injured parties do not consider the process of making a claim 
to'be worth their while. We do not yet have statistics to show the individual hard- 
ships imposed by the various injuries; the formal ad damnum gives little information 
about the real loss and less about the actual burden. Information of this kind 
requires extensive field work, but the results would cast light where there is now 
almost complete darkness. 

The picture of tort business as an administrative as well as a legal activity is 
documented by the studies in a number of ways. The organization of a law depart- 
ment for a large volume of work is set forth in the Chicago and Los Angeles studies. 
Comparisons can be made of experience in various cities on particular problems, such 
as the use of official claims forms and variations in the length of time for filing notice 
of a claim. The studies show the usefulness of some medium for the exchange of 
information about methods of handling tort business. Boston and Chicago, for in- 
stance, belong to accident-reporting services that are operated privately for the benefit 
of insurance companies, transit companies, and other agencies that are subjected to 
frequent claims. Chicago’s method of coordination between the Law Department 
and the Police Department in the reporting and photographing of accidents might 
be studied by cities that face a similar problem. Los Angeles has used aerial pho- 
tography to advantage in the case of floods. Austin can contribute evidence about 
the effect of liberally interpreting the time limit on the filing of claims. It is easy to 
dismiss the experience on these points as matters of common knowledge or problems 
that each city must work out for itself. When we consider, on the other hand, the 
thousands of jurisdictions that face the same problem and the few jurisdictions that 
can claim to have reached a state of perfection, the opportunities for an exchange of 
information appear almost endless. 

The studies give the basis for some careful thought about the process of decision 
as it takes place, largely unconsciously, in the law department. The point becomes 
very real when figures are produced to show, for instance, that only about two per 
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cent of the claims that are filed in Los Angeles go through the whole process from 
filing to judicial decision. Stripped of its case-to-case immediacy, the process becomes 
virtually a quasi-judicial one of weighing the merits of each claim and rendering a 
judgment which the claimant is not likely, because of the expense, delay, and com- 
plexity of the legal process, to dispute. The claimant cannot formally demand notice, 
hearing, and the other accoutrements of a quasi-judicial action because if his claim 
is rejected by the law department he can always take it to the courts for a trial 
de novo. In practice, however, the law department needs to recognize its responsibil- 
ity of providing a method of uniform, objective decision to protect the claimant who 
views that department as his tribunal of last resort. Chicago’s experience with its 
Settlement Committee, New York’s method of leaving the decision to the Comp- 
troller, and other methods need further study. 

No matter how closely the adversary system is followed in the handling of public 
tort claims, the conflict between governmental immunity and public responsibility 
intrudes itself for consideration. The studies received their initial stimulus from 
groups that were interested in revising and clarifying the law of governmental 
liability for torts. The factual material that is now available may be useful in the 
future consideration of questions of the extension of liability, state cooperation with 
localities, and generally improved statutory treatment of the problem. 

It is clear that the problem is much more than the disposal of individual cases, 
one after another. The work of any unit of government in defending itself against 
tort claims has its origin in tens or hundreds or thousands of individual accidents 
involving citizens or their property. Some of these incidents can be expected as 
almost inevitable parts of doing governmental business. Others may arise unex- 
pectedly from an unbelievable variety of causes. The damage will be small in most 
cases, but a government never knows when a sudden mischance will bring in claims 
for staggering amounts. There will be some cases where the injury will create crucial 
economic problems for individuals or their families, and there will be other cases 
where troublesome people will make the most of the nuisance value of flimsy claims. 
Law departments may not find it possible to approach individual cases on the basis 
of such broad considerations, but any general analysis either of law or of practice 
must start from some such general point of view. 

The principal contribution thus far is perhaps not the providing of concrete infor- 
mation, important as that has been. It may be more important to show that the 
thought and research methods of law and public administration can be merged along 
a line that is now beginning to be marked out. The war may create new problems 
of public tort liability, with blackouts, possible bombings, and new public activities 
that will result in new kinds of claims. The pressure of war activity may divert 
attention that would otherwise have been given to the tort field. The postwar period 
will undoubtedly bring up again the question of extending liability and of having 
the states play a larger part in equalizing risks, especially among the larger cities. 
The present work is only the beginning, but it may mark the way for much progress 
in later years. 
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TORT CLAIMS AGAINST STATE GOVERNMENTS* 


Rocer V. SxuMATETt 


A tort may be defined as “a private or civil wrong or injury .. . a wrong inde- 
pendent of contract.”? Similarly, a tort is said to be “any wrongful act (not involving 
breach of contract) for which a civil action will lie.”* Thus, we may distinguish two 
classes of claims against the state—those growing out of tort, and those growing out 
of contract. This distinction must be kept in mind, since states frequently recognize 
different degrees of responsibility in these two classes of claims, and provide different 
means of settlement. 


ProsLeM oF Tort CLAIMS 


It is a truism to say that the functions of the state are increasing. The state now 
engages in a myriad of regulatory and service activities which were scarcely dreamed 
of at the time when the rules pertaining to the state’s responsibility, or irresponsibility, 
were developing. This increase in function has inevitably brought the state into 
more frequent conflict with its citizens than ever before, and this, in turn, has 
necessitated a reconsideration of the state’s responsibility to private individuals for 
damages to person or property which have been suffered at the hands of the state. 
In particular, it necessitates a reconsideration of tort claims against the state, since 
the state has, in general, been more reluctant to accept liability in cases growing out 
of tort than in those growing out of contract. 


IMMUNITY OF SOVEREIGNTY FROM SUIT 


There is an old and well-established principle in Anglo-American jurisprudence 
that the sovereign cannot be sued without his own consent.* This principle is said 
to be derived from the ancient doctrine that “The King can do no wrong,” and that 
he, as author of all law, cannot be held legally accountable for his acts. This doctrine 
would seem to reflect the actual practice in all of the early absolute or divine-right 


* Adapted in part from the author’s Settlement of Claims Against the State, Report No. 17, NEB. 
Lecis. Councit Rep. No. 17 (1941). 

+ A.B., 1928, M.A., 1929, University of California; Ph.D., 1933, University of Minnesota. Associate 
Professor of Political Science, University of Nebraska, Director of Research, Nebraska Legislative Council. 
Formerly Instructor in Political Science, University of Cincinnati, University of Minnesota, University of 
Pittsburgh. Co-author of AN INTRopUCTION To WESTERN CiviLizaTion (19 ); contributor to political 
science periodicals. 

> 2 Bovvier’s Law Dictionary (Rawle’s 3d revision, 1914) 3285-3287, quoted in ANDERSON, AMERI- 
CAN GOVERNMENT (1938) 351. 

? Wessrer’s New INTERN’L Dictionary, (2d ed. unabr. 1935) 2673. 

* Borchard, State Liability, 7 Encyc. Soc. Sciences (1932) 338-342. 
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monarchies, but as a rationalized principle of law, it seems to stem from Roman 
jurisprudence.* The English Common Law, independent of Roman influence in 
much of its development, embraced the doctrine in even more absolute form, Black- 
stone asserting that the doctrine of the King’s legal infallibility is “a necessary and 
fundamental principle of the English Constitution.”® 

Originally, the immunity of the sovereign from legal process applied to the person 
of the King, since all acts of government were assumed to be his personal acts. As 
the King lost his personal sovereignty, however, the immunity passed to the govern- 
ment, which then became sovereign. The principles of the English Common Law 
are not automatically binding upon the United States, and the framers of the Federal 
Constitution could have authorized or forbidden suits against either the national 
government or the states, but they did neither. They were, naturally, familiar with 
the English practice, and do not seem to have entertained any doubt as to its correct- 
ness. 

Various attempts have been made to sue the United States, relying upon the 
constitutional provision that the jurisdiction of the federal courts shall extend “to 
controversies to which the United States shall be a party.”® In every such case, how- 
ever, the courts have held that this does not confer a right to sue, but merely 
determines where jurisdiction shall lie in cases in which immunity has been waived." 
Thus, the doctrine that the sovereign cannot be sued without his consent may be 
said to be as firmly embedded in the law of the United States as in that of England. 
The fact that Congress has established the United States Court of Claims, with 
jurisdiction over cases growing out of contracts, and that Congress frequently enter- 
tains claims growing out of tort, and makes appropriations therefor,’ in no way 
invalidates the general principle of immunity. 

From the foregoing summary, it is clear that a sovereign state cannot be sued 
without its consent. Our “states,” however, are not fully sovereign entities, since they 
are subject to the higher authority of the Federal Constitution and of the agencies 
of the National Government operating within the limits of the Constitution. Never- 
theless, the states are still said to retain “That large residuum of sovereignty . . . not 
delegated to the United States.”® Thus, the state retains its immunity from suit 
without its consent, except insofar as that immunity was given up in the Federal 
Constitution. 

Provisions oF CoNsTITUTION 

The Constitution of the United States expressly extends the jurisdiction of the 

federal courts “to controversies to which the United States shall be a party; to con- 


*3 WittoucHsy, THe ConsrirutionaL Law oF THE Unitep States (2d. ed., 1929) 1383. 

5 Ibid. Countries of Continental Europe, which derived their legal systems more directly from Rome, 
have either abandoned the doctrine entirely or modified it almost beyond recognition. 

°U. S. Consr., Arr. III, §2. 

TU. S. v. Lee, 106 U. S. 196 (1882); U. S. ex rel. Goldberg v. Daniels, 231 U. S. 218 (1913); U. S. 
v. Michel, 282 U. S. 656 (1931). 

8 ANDERSON, Op. cit. supra note 1, at 349-350; see Holtzofft, The Handling of Tort Claims against the 
Federal Government, infra p. 311. 
* Ex parte Ayers, 123 U. S. 443 (1887). 
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troversies between two or more states; between a state and citizens of another state; 
...and between a state, or citizens thereof, and foreign states, citizens, or subjects,”?° 

There is some doubt as to how far the framers of the Constitution intended to 
go in making the states subject to suit in federal court without their consent. On one 
hand, it might be argued, as indeed it was argued, that the provision cited above 
subjected a state to such suits as the United States, another state, a foreign state, or a 
citizen of another state or of a foreign state, might care to bring. On the other 
hand, it might be contended, as was held in connection with suits against the United 
States, that this provision did not increase the liability of the states to suit at all, but 
merely decided the question of jurisdiction in cases in which the states waived their 
immunity. 

Alexander Hamilton, in urging the ratification of the Constitution touched upon 
this troublesome question, and tried to allay the fears of the states by assuring them 
that immunity from suit without its consent “is inherent in the nature of sov- 
ereignty,” and by denying that the proposed constitution would divest the states of 
this immunity." It is notable, too, that James Madison, foremost among the framers, 
and John Marshall, foremost among the early interpreters, as members of the Vir- 
ginia convention which ratified the Constitution, both expressed the conviction that 
a state could not, under the terms of the Constitution, be sued in federal court by a 
citizen of another state without the consent of the defendant state.1* 

Despite these assurances, the Supreme Court of the United States held, in 1793, 
that a state might, without its consent, be made defendant in a suit brought by a 
citizen of another state,!* though Mr. Justice Iredell dissented vigorously, arguing that 
the federal courts, under the constitutional provision relied upon, could take jurisdic- 
tion over cases involving a state only where the state appeared as plaintiff, or where 
it had consented to appear as defendant.'* While the Court did not speak directly 
upon these points at the time, it may be reasoned from this decision that the state was 
then subject to suit in federal court, without its consent, by the United States, a sister 
state, a foreign state, or by citizens of a sister state or of a foreign state. 


Tue ELeventH AMENDMENT 


The views of Hamilton, Madison, Marshall, and Justice Iredell seem to have been 
more nearly in accordance with the prevailing views in the several states than were 
the views of the majority of the Court in Chisholm v. Georgia, for Congress soon 
thereafter proposed the Eleventh Amendment,’® which provided that “The judicial 
power of the United States shall not be construed to extend to any suit in law or 
equity, commenced or prosecuted against one of the United States by citizens of 
another state, or by citizens or subjects of any foreign state.” Many years later, the 


2° Art. Ill, §2. *1 2 Tue Feperaisr, LXXXI (Bourne’s ed. 1901). 
32 3 Exxior’s Depares (2d ed., 1836) 533, 555. *® Chisholm v. Georgia, 2 Dall. 419 (U. S. 1793). 
** WILLOUGHBY, op. cit. stipra note 4, at 1383. 

7° Proposed March 5, 1794, declared adopted Jan. 8, 1798. 
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Supreme Court expressed the opinion that the decision in Chisholm v. Georgia was 
erroneous,!® but this was, of course, in the nature of dictum. 

The language of the Eleventh Amendment seems fairly clear and concise, but the 
Court has encountered quite as much difficulty in interpreting its provisions as it has 
in interpreting the provisions of the original Constitution." A casual reading of the 
Amendment would suggest that the prohibition against suits by citizens of other 
states and foreign states is an absolute one. In practice, however, the prohibition is 
by no means absolute. 

Despite the provision that “the judicial power of the United States shall not be 
construed to extend to” suits begun by citizens of another state or of a foreign nation, 
it is still held that a state may be sued in such cases, provided that the defendant state 
voluntarily submits to the jurisdiction of the court.1* Thus, the effect of the Amend- 
ment, in this respect, was not to deprive the federal courts of jurisdiction, but rather 
to protect (or restore?) the right of the state to be immune from suit without its 
consent. 

Not only may a state be sued in federal court by a citizen of another state pro- 
vided the defendant state gives its consent, but that consent may be implied, as well 
as express. If, for example, a state permits itself to be sued in its own courts by a 
citizen of another state, and the federal question is raised, the federal courts may 
hear the case on appeal, the assumption being that the state has consented to suit.?® 
Likewise, if a state itself institutes suit against one of its own citizens or a citizen of 
another state, and an appeal is taken, the state may be made defendant in error, on 
the assumption that appeal is an appropriate remedy for the defendant, and that the 
state, in bringing the original action, has consented to such suit.2° When the United 
States institutes suit against a private citizen, it waives its immunity so far as to 
allow the presentation of set-offs or counter-claims.*! Thus, it is presumed that 
counter-claims may be brought against the state in like cases. 

When a state is made defendant in federal court, and the court properly takes 
jurisdiction, that jurisdiction is complete. Costs may be assessed against the state just 
as in the case of a private litigant. The court, speaking on this point, observed that 
“though sovereign in many respects, the State, when a party to litigation in this 
court, loses some of its character as such.”2* 

Suits against the state in connection with its corporate or proprietary functions 
present a slightly different problem from those brought in connection with activities 
which are “governmental” in the older sense. Thus, when a state conducts a business 
directly, such as a state-operated liquor store, the state retains its immunity.?* On 

26 Hans v. Louisiana, 134 U. S. 1 (1890). 

77 See Hyneman, Judicial Interpretation of the Eleventh Amendment (1927) 2 Inv. L. J. 371. 

*® Clay v. Barnard, 108 U. S. 436 (1882); Gunter v. Atlantic R. R., 200 U. S. 273 (1905). 

?° See Hyneman, loc. cit. supra note 17; Smith v. Reeves, 178 U. S. 436 (1899). 

2° Cohens v. Virginia, 6 Wheat. 264 (U. S. 1821). 

2 Siren v. U. S., 7 Wall. 152 (U. S. 1868). 


*? Fairmont Creamery Co. v. Minnesota, 275 U. S. 70 (1927). 
*° Murray v. Wilson Distilling Co., 213 U. S. 151 (1908). 
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the other hand, a corporation chartered by the state may be sued, even though the 
corporation be owned in part,?* or even in its entirety,?° by the state. 

So far, our treatment suggests that the Supreme Court, in its interpretation, has 
narrowed the application of the Eleventh Amendment, in that it is held to permit 
suits under certain circumstances, despite the apparently absolute prohibition against 
such suits. If the court has narrowed the meaning of the Amendment in some 
directions, however, it has broadened it, or at least refused to narrow it, in others. 

The Eleventh Amendment expressly forbade the taking of jurisdiction in “suits 
in law and equity,” saying nothing about admiralty proceedings, but the prohibition 
has been construed to include admiralty proceedings.*® Furthermore, the Amend- 
ment makes no reference to suits brought by citizens of the defendant state, but 
again, by interpretation, it is held to include suits so instituted.?” The Court has also 
refused jurisdiction in suits of the latter character on the ground that the constitu- 
tional provision giving the federal courts jurisdiction over suits to which a state 
shall be a party did not extend jurisdiction, but only distributed such jurisdiction as 
was otherwise conferred, and held it to be an elementary principle that a state cannot 
be sued by a private citizen without its own consent.?® 

The last question to be settled with respect to the suability of a state in the federal 
courts related to suits brought by foreign states. The Constitution, it will be recalled, 
gives the federal courts jurisdiction over controversies “between a state and . . . for- 
eign states,” and the Eleventh Amendment makes no reference to such suits. It was 
held, however, in 1933, that a foreign state may not sue a state in federal court with- 
out the consent of the defendant state.2 The Court did not rely specifically upon 
the Eleventh Amendment, but referred to it and the interpretation thereof, and 
observed that a foreign state occupied the same position, with respect to suits, as a 
citizen of the defendant state or of a sister state. 

Perhaps it is unnecessary to add that the Eleventh Amendment has never been 
interpreted to mean that a state cannot be sued by the United States or by a sister 
state. The right to maintain such suits is felt to be a necessary accompaniment of the 
relationships existing in our federal system. Therefore, it is held that a state may be 
sued, in federal court, without its consent, by either the United States,®° or a sister 
state.*! In the case of suit by a sister state, however, the state must be the bona fide 
party in interest, the court having refused jurisdiction where certain citizens trans- 
ferred their claims to a state in order to permit suit while the private citizens 
remained, in fact, the parties in interest.3? 


** Bank of U. S. v. The Planters’ Bank of Georgia, 9 Wheat. 904 (U. S. 1824). 
*° Bank of Kentucky v. Wister, 2 Pet. 318 (U. S. 1829); Briscoe vy. Bank of Kentucky, 11 Pet. 257 


(U. S. 1837). 
*° Ex parte New York, 256 U.S. 490 (1921). *7 Hans v. Louisiana, 134 U. S. 1 (1890). 
*® Duhne v. New Jersey, 251 U. S. 311 (1920). *° Monaco v. Mississippi, 292 U. S. 313 (1933). 


*°U. S. v. North Carolina, 136 U. S. 211 (1890); U. S. v. Texas, 143 U. S. 621 (1892). 
** South Dakota v. North Carolina, 192 U. S. 286 (1904). 
°° New Hampshire v. Louisiana, 108 U. S. 76 (1883). 
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“Tue Rute or Law” 

The virtual immunity of the state from suit in tort suggests that the citizen is, 
practically speaking, at the mercy of the state and its agents. This, however, is wholly 
contrary to the assumptions of our legal philosophy. There is a maxim of the Com- 
mon Law to the effect that “There is no wrong without a remedy.”** This would 
seem to mean that, wherever the Common Law prevails, the citizen has a legal means 
of maintaining his rights, even against the sovereign. The difficulty here lies in the 
fact that this maxim refers only to acts that are recognized by law as being wrongs, 
and sometimes the law recognizes no wrong in acts performed by government, 
whereas the same act, if performed by a private individual, would give rise to legal 
remedies. Furthermore, even in the case of acknowledged wrongs, the fault is often 
attributed to the agent of the government, as an individual, rather than to the 
government as such. 

One of the oldest efforts to give the citizen redress for wrongs inflicted by agents 
of government is found in the application of “the rule of law” which makes public 
officials personally liable to suit for unauthorized property damage, false arrest, abuse 
of power, or other unlawful acts. The only valid defense which the official may 
offer is that he acted within the scope of the authority conferred upon him by law, 
and the law relied upon must be constitutional, or he may still be held liable.** 
Therefore, if a citizen feels himself aggrieved by his government, he may secure 
damages, or at least attempt to do so, by suing the officer or agent of government 
responsible for inflicting the alleged injury. The idea that the state, as an entity apart 
from the individual officer or officers, can or should be held legally accountable to 
its citizens for torts is of more recent development, and has received only partial 


acceptance. 
Mora OBLIGATION OF A STATE 


The obligation of a state to give redress for wrongs inflicted upon its people may 
be said to be moral as well as legal. Legal systems, of course, grow out of moral 
concepts, and all societies make some effort to translate their moral judgments into 
law. Nevertheless, we often find an appreciable difference between what is required 
or sanctioned by law, and what people feel ought to be done or permitted as a simple 
matter of justice or morality. 

The principle that a state cannot be sued without its own consent persists, not so 
much because of the tradition of royal infallibility as because of the cold fact that 
government makes the law, and it can, therefore, fix its own legal responsibility, or 
lack of it, as it can fix the duties and responsibilities of its citizens. Nevertheless, 
American political thought long ago repudiated the doctrine that government can 
act with impunity in dealing with its citizens. 


*® Broom’s LecaL Maxims (roth ed., 1939) 118-136. 
54 See White, INTRODUCTION To THE STUDY OF PUBLIC ADMINISTRATION (1939) 580. 
*> Note, Limitations on the Doctrine of Governmental Immunity from Suit (1941) 41 Cot. L. Rev. 


1236. 
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It is now recognized that a state or its agents may act arbitrarily and unjustly, to 
the detriment of its citizens. Furthermore, the necessary acts of the state, even when 
performed in good faith and in accordance with the general welfare, may give rise 
to injuries to persons and property. Finally, it is generally conceded that when 
citizens suffer at the hands of government, either in their persons or in their goods, 
some recompense should be made. It is well founded in morals or ethics, if not in 
law, that wrongs inflicted by government should be redressed, as well as those 
inflicted by individuals. 

Students of government are coming more and more to realize that the “rule of 
law” whitch makes the individual officer responsible for acts done in line of duty 
does not guarantee redress in case of wrong. This rule, no doubt, has provided a 
valuable check upon the arrogance and irresponsibility of government officials, but in 
practice, reliance upon it has often amounted to a denial of justice, either to the 
aggrieved person or to the officer himself.5° 

When an officer is sued for acts performed in connection with his work, he is 
usually held not to be liable unless it can be shown that he acted arbitrarily, negli- 
gently, in excess of his authority, or in violation of the law.** Aside from the diff- 
culty of proving arbitrary or negligent action, it is obvious that compensable injuries 
may be sustained when there has been no arbitrariness or negligence on the part of 
officials, hence, the rule affords no redress in such cases. On the other hand, if the 
officer is held liable for acts performed in good faith and to the best of his ability, or 
under instructions from his superiors, he, rather than the claimant, is the victim of 
the rule. 

Aside from the difficulty of establishing the liability of the officer involved, and 
the possibility of doing an injustice to the officer himself, the “rule of law” has 
another serious defect. This arises from the fact that the officer being sued is often 
“judgment proof.” That is to say, the aggrieved citizen may establish the liability 
of the officer to the satisfaction of the court, and secure judgment for damages, but 
if the officer has no money with which to pay, and no property against which the 
judgment can be levied, no effective redress has been given. 

The state may disavow legal responsibility for the acts of its agents, but it may 
be observed that the state will not permit private corporations to do so. In general, a 
private corporation will be held liable not only for the negligent acts of its officers or 
agents, but for all acts in tort, authorized by the corporation, or which are done in 
pursuance of any general or special authority to act in its behalf on the subject to 
which they relate, or which the corporation has subsequently ratified.®® It is often 
argued that the state should accept the same liability for the acts of its agents that it 
requires of private corporations within its jurisdiction. 

There can be little doubt that the feeling has grown that the state should not hold 
itself above the law in dealing with its citizens. On the contrary, it is widely believed 


*° Borchard, Joc. cit. supra note 3. ®7 1 CooLey on Torts (4th ed. 1932) 385 et seq. 
** Id., §66. 
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that the state should, as a matter of justice, acknowledge responsibility for damages 
inflicted, and should establish some regular means by which the citizen can present 
his claim and have it considered by competent and impartial arbitrators. This is not 
to say, of course, that every claim against the state should be allowed, any more 
than that every claim in private litigation should be allowed, but that some regular 
procedure for determining the validity of claims should be provided. 

It is in response to this feeling that the state is morally obligated to recognize 
liability that many states have made provisions for being sued, but the moral obliga- 
tion of states extends beyond their present recognition of legal responsibility. This is 
evidenced by the fact that most state legislatures, at every session, entertain scores of 
claims for damages, beyond those claims which may be presented in the courts in the 
form of suit, and a considerable number of these claims is allowed. Where a state 
does not permit suit, the legislature usually entertains the claims, nevertheless. Where 
suit is permitted, but restricted to particular types of claims, the legislature will 
ordinarily consider claims which cannot be presented in court. 

In brief, whether the state allows itself to be sued or not, its people hold it to be 
morally obligated to compensate persons who have suffered at its hands. The crucial 
question is not so much one of legal liability to suit. Rather, it is one as to the 
method by which the citizen’s claim can be adjudicated with the least inconvenience 
and the greatest equity, both to himself and to the public. In general, three different 
methods of adjudication are found—legislative, administrative, and judicial. Thus, 
the choice of methods is largely a choice between branches of government. 


LEcIsLaTIvE ADJUDICATION 


There is an ancient principle of Anglo-American government, embodied in our 
federal constitution and many of our state constitutions, which guarantees to the 
people the right to petition the government for the redress of grievances.*® The 
legislature, in democratic countries, has always been regarded, in a special sense, as 
the guardian of the people’s rights. Therefore, when citizens exercise their right of 
petition, the petition is usually addressed to the legislature. Under the circumstances, 
it was only natural that, when a citizen felt himself aggrieved by his state govern- 
ment, and found that he was not permitted to bring suit in the courts, he petitioned 
the legislature for redress. The legislature thus became the first agency for adjudicat- 
ing claims against the state, and even today it remains the most important agency 
of adjudication. In states which do not permit suit, and which have not set up special 
claims commissions, the legislature is the only body through which redress can be 
secured. Furthermore, where permission to sue is given, it usually does not cover 
all cases, and cases arising outside the jurisdiction of the courts will normally be 
presented to the legislature. Finally, even where suit is brought against the state, 
the litigant may, in some instances, still take his claim to the legislature if he fails to 
secure satisfaction in the courts. 


*® See First Amendment, U. S. Const. 
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Most state legislatures receive scores, or even hundreds, of claims at each session. 
For example, the Legislature of Nebraska, at its 1939 session, received 255 claims, 
totaling $218,878.93, and in 1941, 98 claims, amounting to $127,966.25, were pre- 
sented.*° As a result of the great volume of business, the legislatures have adopted 
a regular procedure for dealing with these claims. Normally, there is a committee on 
claims, or one with some similar title, charged with hearing claims. The committee 
reports its findings to the legislature, in the form of a bill, listing each claim which 
has been approved, together with the amount allowed. This bill, if approved by the 
legislature and signed by the governor, becomes an appropriation authorizing the 
payment of the amount specified to each claimant. 

The legislature is often reluctant to authorize suit against the state, because of the 
feeling that this would amount to “surrendering the state’s sovereignty,” and because 
of the further belief that the legislature is the proper agency for hearing petitions for 
redress. Because of the relationship existing between the legislature and the people, 
it is probably true that the right of petition must be retained, and that the citizen 
must have the ultimate right to present his case to the legislature if all other means 
of securing redress have failed. Nevertheless, it is generally conceded that, as a 
regular method of adjudicating claims against the state, the legislative system is 
unsatisfactory. 

One of the complaints against legislative adjudication of claims arises from the 
infrequency of legislative sessions. Normally, a state legislature will not be in session 
more than three or four months out of each biennium. Therefore, a litigant with a 
just and pressing claim may have to wait nearly two years before receiving a hearing. 
In some cases, a delay of two years may amount to a substantial denial of justice, 
regardless of the final disposition made by the legislature. 

A second objection to legislative adjudication arises from the nature of the 
problem itself. Determining the rights of a claimant requires the extended hearing 
of evidence and weighing of testimony, in which legal training and experience would 
be useful, if not indispensable. This would seem, then, to partake of the judicial 
rather than the legislative function. The legislative committee will not, ordinarily, 
have the same facilities as a court for gathering evidence, and its members may not 
have the judicial training and temperament required. Furthermore, since the com- 
mittee ordinarily meets only one or two afternoons a week, and since the members 
are always pressed by other legislative matters, it is not always possible to give 
adequate consideration to the scores of claims presented.** 

Perhaps the final argument against legislative settlement of claims is based upon 
the fear that the legislature will be unduly influenced by political or personal con- 
siderations. The critics allege that a member of the legislature will sometimes press 
the claim of one of his constituents out of friendship, or for the purpose of securing 
good will. Since other members may be pressing similar claims for their constituents, 


“° Summarized from the records of the Legislative Committee on Claims and Deficiencies. 
“1 In 1939, the committee in Nebraska devoted an average of twelve minutes to each claim. In 1941, 
the average was twenty minutes. 




















Tort Craims Acainst State GovERNMENTS 251 


there may be some tendency toward “logrolling” among the members, with the 
result that the claims are adjudicated by interested parties rather than by impartial 
judges. 

To these criticisms, it may be answered that the judicial process is sometimes even 
slower than the legislative, that determining justice is not always a matter of legal’ 
training or technical judicial procedure, and that legislators are not necessarily more 
partisan than other public officials. Certainly it is not clear that a legislative com- 
mittee is less competent or more biased than a jury would be, especially a jury com- 
posed of friends and neighbors of the claimant. It is not meant to suggest, however, 
that the legislature should attempt to judge, in the first instance, the great bulk of 
claims against the state. On the contrary, it may be cogently argued that other and 
better techniques are available. 


ADMINISTRATIVE ADJUDICATION 


Administrative adjudication assumes the establishment of a board or commission, 
as a part of the administrative organization of the state, with power to hear and de- 
termine claims. Such agencies may be provided for in the state constitution, but are 
usually established by statute. 

All the claims commissions now functioning are ex officio bodies, but there is 
nothing to prevent a state from setting up a special or ad hoc commission, if it 
wished, composed of full- or part-time members, appointed or elected, to hear claims 
against the state and nothing else. An indication of the titles, composition, and 
functions of these agencies follows. 

Ohio has a Sundry Claims Board,*? consisting of the State Auditor, Attorney 
General, Chairman of the Senate Finance Committee, and Chairman of the House 
Finance Committee. The Board is authorized “to receive original papers representing 
claims against the state of Ohio for the payment of which no monies have been 
appropriated.” All such claims are investigated by the Board, which approves, limits, 
or disapproves them. A copy of the Board’s award or decision is filed with the 
Chairman of the House Finance Committee, and another with the Director of the 
Department of Finance, to be included in the state budget estimates. Payment cannot 
be made without legislative appropriation. 

Prior to 1939, Michigan had a State Administrative Board,** consisting of the 
Governor, Secretary of State, Treasurer, Attorney General, State Highway Commis- 
sioner, and Superintendent of Public Instruction, with power to hear claims against 
the state.*# The Board’s jurisdiction extended to: (1) Emergency claims, such as 
those arising from repair of state buildings because of fire; (2) Claims of state em- 
ployees for injuries; (3) Claims arising from acts or omissions of state employees or 
institutions; (4) Claims arising from negligent highway construction; (5) Claims of 
national guardsmen; and (6) Claims of dependents of members of the state police 

“? Onto Cope (Throckmorton, 1936), §270-6. 


“* The Board was replaced by a court of claims in 1939. 
** Mic. Comp. Laws (1929), §§201-238. 
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force. All claims, if allowed, were certified to the Auditor General, who then drew 
a warrant upon the State Treasurer for payment. 

Tennessee, since 1931, has had a Board of Claims, consisting of the Commissioner 
of Administration, Commissioner of Highways and Public Works, Secretary of State, 
State Treasurer, and Attorney General.*® The Board has power to “investigate, hear 
proof if necessary, and compensate from the general highway fund persons for dam- 
ages sustained to either person or property as a result of negligence in the main- 
tenance and/or construction of state highways and/or in the operation of the 
machinery or equipment of the state highway department of the state while engaged 
in the construction or maintenance of state highways.” The jurisdiction of the Board 
also extends to injuries resulting from the negligence of state police officers, and to 
injuries sustained in line of duty by employees of the Department of Highways and 
Public Works, and by members of the state highway patrol. 

Nevada, Montana, Idaho, and Utah have constitutional provisions for state boards 
of examiners, consisting, in each case, of the Governor, Secretary of State, and Attor- 
ney General.*® These boards act in part as state auditing boards, and in part as 
boards of claims. All claims and vouchers are submitted to the board, as to the state 
auditor in other states, and must be approved thereby before a warrant can be drawn. 
In case of claims for which no appropriation has been made, the board may approve 
or disapprove, but they must be presented to the legislature for final action. 

The use of a claims board or commission does not preclude the use of other 
methods of settlement. In the first place, the jurisdiction of the commission is usually 
limited, and claims not within its jurisdiction must be presented either to the legis- 
lature or to the courts, if presented at all. Furthermore, the decision of the claims 
commission is not always final. Frequently, they are subject to appeal either to the 
legislature, or the courts, or both. Even when awards are made, it is usually true that 
payment cannot be made until the legislature has made an appropriation for that 
purpose. Where the claims commission has jurisdiction, however, it is generally true 
that the courts will not entertain an action until the commission has heard and 
rejected the claim. 

A claims commission does not have the status of a court, though it may perform 
a judicial or at least a quasi-judicial function. It does not enjoy the powers of the 
legislature with respect to granting claims, though it may relieve the legislature of 
some of the burdens which it formerly bore. The award of the commission is neither 
a judgment which can be executed, nor an appropriation of money, but is, legally, 
little more than a recommendation to the legislature to appropriate certain sums for 
the allowance of claims which the commission believes to be valid. 

The advantages of an administrative agency, such as a claims commission, are 
obvious. It relieves the legislature of an onerous burden and frees it for more weighty 
considerations. It provides a permanent or continuing body for the hearing of claims, 
thus facilitating greater deliberation and the development of better techniques for 


*° Tenn. Cove (Michie, 1938) §§343 (54), 3046 (1), 3251. 
*° Summarized from the constitutions of these states and from correspondence with state officers. 
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investigating and determining the validity of claims. At the same time, since the 
commission is normally composed of ex officio members who receive no extra com- 
pensation, the cost of administration is relatively small. On the other hand, if the 
commission can do no more than submit its recommendation to the legislature, settle- 
ment must still await the next legislative session. Furthermore, many students of 
administration entertain serious doubts as to the efficacy of an ex officio board.** 
Since the members are chosen to other offices, without regard to their fitness for 
hearing claims, and since their other offices usually absorb most of their time and 
attention, there is no definite assurance that claims will receive any more careful or 
competent consideration from the commission than they would receive from a 
legislative committee. 
JupictaL SETTLEMENT 


Judicial settlement of claims against the state assumes that the state has, at least 
for some causes and under some circumstances, waived its immunity from suit. In 
this case, the claimant brings suit against the state just as he would against a private 
individual. It goes without saying that when private suits against the state are per- 
mitted, they must be brought, ordinarily, in the courts of the defendant state. A state 
may, as has been shown, give its consent to being sued in federal courts, but only 
in rare cases, or under special circumstances, is such consent given. Theoretically, a 
state could permit itself to be sued in the courts of another state, but the likelihood 
of its doing so is exceedingly small. Furthermore, a state court accepting jurisdiction 
over suit against another state would be without means of enforcing its decision.** 

The state may, in its own constitution, attempt to determine whether or not suit 
will be permitted, and if so, under what conditions, as when the constitution of Illinois 
stipulates that the state “shall never be made defendant in any court of law or 
equity.”*° More frequently, however, the constitution is either silent on the subject, 
or confines itself to a general statement of principle, leaving to the state legislature 
the power to determine whether or not the state can be sued, and if so, for what 
causes, and in which courts. An example of the latter practice is found in the 
Nebraska Constitution, in the provision that “The state may sue and be sued, and 
the legislature shall provide by law in what manner and in what courts suits shall be 
brought.”5° 

There are four states®! which have constitutional prohibitions against suit. One 
of these, however (Illinois), has created a court of claims which does, in effect, hear 
suits against the state, and another (Arkansas) has established a claims commission. 
The remaining forty-four states are about equally divided between those which have, 
by statute, provided some regular method of bringing suit, and those which have 
not. Some of those which have made no regular provision may, by special act, 


*? MacDonaLp, AMERICAN STATE GOVERNMENT AND ADMINISTRATION (rev. ed. 1940) 322. “One of 
the most ineffective devices yet conceived for the performance of administrative duties is the ex officio 
board.” 


“® Rhode Island v. Massachusetts, 12 Pet. 657 (U. S. 1838). 
“° Art. IV, §26. 5° Art. V, §22. 5? Ala., Ark., Ill., and W. Va. 
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consent to suit in particular cases, but this type of legislation is forbidden by several 
state constitutions. 

As indicated above, a state may consent to suit in either one of two ways: (1) By 
general act, authorizing suit in all cases falling within some general category or 
categories; and (2) by special act, accepting suit in a particular case designated in the 
act. As examples of the latter practice, the Texas legislature in a single session waived 
immunity in sixty-five instances,®* and the Kentucky legislature in seventy-four.®* 

The state, in consenting to be sued, may designate the court in which the suit is 
to be brought. In the designation of courts to take jurisdiction, at least four distinct 
practices can be found. They are as follows: (1) Suit may be brought in the district 
court, or other general trial court, in the county or district in which the claim is 
alleged to have arisen; (2) Suits on claims arising anywhere in the state may be 
brought in the district court of the county in which the state capital is located; 
(3) The state may create a special tribunal, known as a court of claims, to hear all 
suits against the state; and (4) Some special court other than a court of claims may 
be empowered to hear certain types of claims against the state. As an example of 
the last named category, the Workmen’s Compensation Court in Nebraska has juris- 
diction over claims against the state by state employees, for injuries received in line 
of duty.*4 

Of those states which permit suits, whether by general or special acts, all but three 
use their regular courts or some of them, #.c., either the general trial court in the 
county in which the claim arose, or the similar court in the county in which the 
capital is situated. The procedure in these suits is usually the same as in suits 
between private individuals in similar cases, with the same provisions for use of 
juries, and for appeals, and with the same rules of evidence. Special procedure may, 
however, be established if desired. 

The three states which do not use their regular courts for hearing suits against the 
state are Illinois, Michigan, and New York,°** all of which have established special 
courts of claims for this purpose. The establishment of a court of claims in Illinois 
is especially interesting in light of the provision for the State Constitution, previously 
referred to, that “The State of Illinois shall never be made defendant in any court of 
law or equity.”®5 The establishment of a court of claims is possible here only on the 
theory that it is not a “court of law or equity,” but is, in reality, only an advisory 
body, and that its awards are to be regarded as recommendations to the legislature to 
appropriate money for the settlement of claims rather than as enforceable judgments. 

The establishment of a court of claims indicates a clear and direct recognition on 
the part of the state that private claims are entitled to consideration. It is not surpris- 
ing, therefore, that the tendency is to give these courts rather broad powers, some- 


®2 Nutting, Legislative Practice Regarding Tort Claims Against the State (1939) 4 Mo. L. Rev. 1, n. 62. 
58 Thid. 

** Nes. Comp. Strat. (1929) §48-102; Neb. Laws Extr. Sess. 1940, Bill 4, p. 53. 

48 See MacDonald, The Administration of a Tort Liability Law in New York, infra pp. 262, 265. 

58 Art. IV, §26. 
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times allowing suits against the state in almost every type of claim that might give 
rise to suit against private individuals. In Illinois, for example, the court of claims 
is empowered to act on “all claims and demands, legal and equitable, liquidated and 
unliquidated, ex contractu and ex delicto, which the state as a sovereign common- 
wealth should in equity and good conscience, discharge and pay.”5* In Michigan, 
the court has jurisdiction “to hear and determine all claims and demands, liquidated 
and unliquidated, ex contractu and ex delicto against the state and any of its depart- 
ments, commissions, boards, institutions, arms or agencies.”°* The jurisdiction of 
the New York court extends to all cases arising from the management of canals, 
defects in state highways, appropriation by the state of private lands, the elimination 
of grade crossings, erroneous payment of taxes, contractual relationships with the 
state, and cases of tort of state officers and employees insofar as they would give rise 
to actions against private individuals or corporations.5* 


Tue Pracrice in A TYpicaL STATE 


Where suit is permitted in the regular tribunals, the jurisdiction conferred is 
usually rather narrow, frequently being restricted to cases arising out of contract, 
and/or cases arising out of defects in the highways, and the appropriation of land, 
but quite generally excluding ordinary acts of tort. Furthermore, where permission 
to sue is given in seemingly broad statutory terms, the courts ordinarily place a 
narrow construction upon the right to sue, or at least upon the state’s liability for 
damages. Considerable diversity of practice is found among the several states, but a 
single typical state may be used for illustrative purposes. 

The Constitution of Nebraska contains two provisions which have been used as a 
basis for maintaining suit. The first of these clauses, which apparently anticipates 
that suits will be entertained, stipulates that “The state may sue and be sued, and. 
the Legislature shall provide by law in what manner and in what courts suits shall 
be brought.”5® The second clause, which makes no direct reference to suits, merely 
states the general principle that “The property of no person shall be taken or 
damaged for public use without just compensation therefor.”®° 

Although the constitution seems to anticipate that suit will be permitted, the State 
Supreme Court has held that the first provision cited above is not self-executing, hence 
no suit can be brought in consequence thereof, unless there has been implementing 
action by the Legislature.*! Not only is legislative consent required for suit, but 
that consent must be given in a general statute, uniform in its application. For 
example, an effort of the State Senate, in 1929, to authorize suit in a case of tort 
was held invalid on the ground that a resolution of one house could not establish 
liability where none already existed.** Again, the Legislature, by statute, sought to 


5° Ill. Laws 1917, p. 325, §6. *? Mich. Laws 1939, ¢. 135, §8. 
58N. Y. Laws 1939, ¢. 860, art. II, §9. 5° Art. V, §22. 
°° Art. I, §21. 


*? Shear v. State, 117 Neb. 865, 223 N. W. 130 (1929); Kent v. State, 118 Neb. 501, 225 N. W. 672 
(1929); Cox v. State, 134 Neb. 751, 279 N. W. 482 (1938). 
°? Kent v. State, supra note 61. 
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waive immunity and establish state liability in the case of a particular litigant, but 
this was held to be special legislation of a type forbidden by the state constitution.** 

The Legislature, acting under its specific constitutional grant of authority, has, 
by general law, provided for suit in certain types of cases, vesting jurisdiction in the 
district courts over the following: (1) All claims against the state which have been 
presented to the Auditor of Public Accounts and have been rejected by him, in whole 
or in part; (2) all claims or petitions for relief presented to the legislature and which 
may be referred by the legislature to the courts for adjudication; (3) all set-offs or 
counter-claims of the state against persons making claims against the state; and 
(4) all cases involving real estate in which the state has an interest, wherein any party 
desires to have the interest of the state determined.** 

The first of these provisions suggests that the state may be sued in almost any 
kind of case. Apparently, all the claimant need do is present his claim to the auditor 
and, if it is not allowed in full, he may bring suit in the district court. This is con- 
strued, however, not to make the state liable for such claims, but merely to indicate 
the resting place of jurisdiction to hear cases in which the legislature has otherwise 
accepted suit and provided for liability.6° The court reads this provision in conjunc- 
tion with another one which says that “The state may be sued in the district court 
of the county where the capital is situate, in any matter founded on or growing 
out of a contract, express or implied, originally authorized or subsequently ratified 
by the legislature, or founded upon any law of the state.”®* Thus, the court finds 
that the authorization to sue on “all claims” does not include claims in tort, but only 
those founded in contract. To the layman, this may appear to be an unwarranted 
restriction of the meaning of words, but it seems to be in accordance with the 
interpretation placed upon similar statutes in other states.®7 

From this summary it is evident that, while there is no doubt that the Nebraska 
Legislature can waive the state’s immunity from suit if it wishes to do so, the pre- 
sumption is against liability unless the waiver is in clear and unmistakable terms. 
There appears to be one exception to the rule of narrow construction, however. The 
paragraph in the state constitution, previously referred to, which forbids the taking 
or damaging of property for public use without compensation, does not provide any 
method of bringing suit, and has not been directly implemented by statute. Yet, in 
a case involving damage to land caused by the erection of a temporary bridge on a 
state highway, the state supreme court held that the constitutional provision alone 
was sufficient to entitle the property owner to maintain suit and to recover damages. 

In general, the state of Nebraska does not permit itself to be sued at all in cases 
growing out of personal injury, but there is one notable exception to this rule. The 
state has established a special tribunal, known as the Workmen’s Compensation 
Court, which exists primarily for the purpose of hearing claims of employees in 
private industry for injuries sustained in connection with their work. This court has, 


*8 Cox v. State, supra note 61. ®* Nes. Comp. Stat. (Supp. 1941) §27-319. 
°° Shear v. State, supra note 61. °° Nes. Comp. Stat. (1929), §27-324. 
°? See Nutting, Joc. cit. supra note 52. °8 Gledhill v. State, 123 Neb. 726, 243 N. W. 909 (1932). 
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however, been given jurisdiction over claims against the state, brought by employees 
of the state, for injuries received in line of duty.®® 

As shown above suit may not, as a general rule, be brought against the state for 
ordinary acts of tort. If, however, the state invokes the jurisdiction of its courts, it 
thereby lays aside its sovereignty, and must accept the court’s decision, whether 
favorable or otherwise.7° In other words, if the state sues an individual, the defend- 
ant may, as a part of his defense, bring a counter-claim, and the state is assumed to 
have consented to the counter-suit.74 

From this summary of constitutional and statutory provisions, with the judicial 
interpretations thereof, the rules with respect to suits against the state in Nebraska 
may be stated as follows: (1) The state may be sued in the district court of Lancaster 
county (where the capital is situated) for claims growing out of contract; (2) the 
state may be sued in the district court of the county in which damage occurs for 
claims growing out of the taking or damaging of property by the state for public 
good; (3) the state may be sued in the Workmen’s Compensation Court for injuries 
sustained by state employees in line of duty; and (4) the state may not be sued in 
any court for personal injuries (except to state employees), for damages to property 
other than specified in No. 2 above, or for claims for tax refunds, license refunds, 
refunds of deposits, or for goods and services rendered the state in absence of 
contract. 

Judgment against the state is not self-executing as in the case of judgment against 
private individuals or corporations. The legislature, however, has sought to make 
judgment against the state effective, by providing that such judgment shall be certi- 
fied to the Auditor of Public Accounts, who is required to pay the same from any 
special fund or appropriation applicable thereto, and if none has been provided, to 
make payment from any appropriation made to the department or institution on 
whose account the claim arose, provided that a certificate of the Auditor of Public 
Accounts, or the chief officer of the department or institution concerned, to the effect 
that the current appropriation is not sufficient to permit payment without causing 
great public inconvenience shall act as a stay of execution of such judgment until the 
adjournment of the next regular session of the legislature.’* In practice, judgments 
are usually paid without question, but the legislature could, presumably, earmark its 
appropriations in such a manner as to preclude payment. 


Jupicta, SerrLement EvaLuatep 


The arguments in favor of judicial settlement of claims against the state are 
obvious from the discussion of legislative and administrative settlement. The adjudi- 
cation of claims for damages, it is asserted, is a judicial function, and courts may be 
assumed to be better equipped than other agencies for determining the rights of the 
contesting parties. If the state accepts liability for its acts at all, it would seem only 

°° Nes. Comp. Stat. (1929), §48-102; Neb. Laws Extr. Sess. 1940, Bill 4, p. 53. 


7 State v. Kennedy, 60 Neb. 300, 83 N. W. 87 (1900). 
" Ibid. 7 Nes. Comp. Srat. (1929), §27-329. 
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logical to allow the courts to determine this liability, as they determine the liability 
of private individuals and corporations for similar acts. On the other hand, it is fre- 
quently objected that it would be unwise for the state to “surrender its sovereignty” 
since this would lead to a great mass of litigation, with hundreds of ungrounded suits 
being brought. Experience and reflection, however, do not indicate that these fears 
are particularly well founded. 

It should be obvious that the state, in permitting itself to be sued, does not really 
surrender its sovereignty, any more than it does by permitting the presentation of 
claims to the legislature or to an administrative board or commission, or any more 
than the National Government surrenders its sovereignty by permitting suits on 
contracts in the Court of Claims. In the first place, permission to sue is a voluntary 
grant, and may be withdrawn at will. In the second place, when suit is brought 
against the state, the court acts primarily as an advisory body to the legislature, which 
can always have the last word, if it wishes to do so. Judgment against the state is 
not self-executing, since payment cannot ordinarily be made except in accordance 
with legislative appropriations. Judgment adverse to the plaintiff does not necessarily 
forbid the granting of relief by the legislature, and judgment against the state does 
not legally compel the legislature to appropriate funds for payment. 

In emphasizing the advisory functions of the court, it should, of course, be borne 
in mind that the tendency is to regard the judgment of the court as binding, and to 
pay such judgments as a matter of course. Sometimes appropriations are made in 
advance to cover judgments against the state. Again, where no such provision is 
made, it is sometimes stipulated that payment shall be made out of existing appro- 
priations for the activity which gave rise to the claim. Finally, where neither of these 
provisions exists, it is usual for the legislature to appropriate, as a matter of course, 
the funds necessary to pay judgments rendered against the state by its courts. It is 
also common for the legislature to refuse to grant relief except in cases passed upon 
favorably by the courts, if the claim is one over which the courts have jurisdiction. 

It is to be expected that the awards of the court will, with rare exceptions, be 
honored, since the principal purpose of permitting suit is to establish some regular 
means of doing justice to the litigants, and, at the same time, to relieve the legisla- 
ture of the necessity of passing upon every claim presented. Therefore, unless the 
claimants are required to use the courts, where jurisdiction is given, and unless the 
legislature follows in the main the decision of the court, the purpose of authorizing 
suits is, at best, only partially achieved. Nevertheless, the position and authority of 
the legislature are such that it can, if it wishes, have the last word in the determina- 


tion of claims. 

It is true that granting blanket permission to sue the state, and designating courts 
to hear such suits, may have the immediate effect of encouraging frivolous suits, and 
may result in some unjust awards being made. There is no evidence, however, that 
the claims presented to the courts will be any more frivolous than those now pre- 
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sented to the legislature, or that the courts will make more unjust awards against 
the state than the legislature would make. 

During the ten-year period from 1928 to 1937, the New York Court of Claims 
disposed of 6,070 claims, totaling $85,507,393-71. Of this number, 3,071 claims were 
dismissed altogether, and the awards in the remaining 2,999 claims totaled only 
$15,165,207.50, or slightly less than eighteen per cent of the total amount claimed.”* 
The legislature of Nebraska, during its last two sessions, considered 353 claims, 
amounting to $346,845.18. Of this number, 110 were dismissed entirely, and the 
awards in the remaining 243 cases amounted to $112,836.46, or slightly more than 
thirty-two per cent of the total claimed."* It would appear that the discrepancy be- 
tween the number of claims presented in New York and those presented in Nebraska 
is greater than the differences in population and state functions would warrant. At 
the same time, it is apparent that the awards made by the legislature in Nebraska 
are considerably greater in proportion to the amount claimed than is true of the 
Court of Claims in New York. 

If the state permits itself to be sued, the question remains as to whether jurisdic- 
tion should be vested in the regular courts or in a court of claims. The answer would 
seem to depend in part, if not primarily, upon the volume of litigation to be expected. 
In a small or sparsely settled agricultural state, in which there are relatively few 
claims, they may be handled satisfactorily in the regular courts. If, on the other hand, 
the state is made defendant in a large number of controversies, as is almost certain in 
states like New York, Pennsylvania, Ohio, Illinois, etc., it would seem to be desirable 
to create a special tribunal, not only in order to relieve the regular courts of what 
may become a very burdensome type of litigation, but also to develop a degree of 
expertness in handling claims which can come only with specialization. 


SUMMARY AND CONCLUSIONS 


It would be impossible, in a brief general treatment, to consider every aspect of 
the immunity of the sovereign from suit, to review all the border-line cases with 
respect to the suability of the state in federal courts, and to describe all the variations 
of practice among the forty-eight states in the settlement of tort claims. It is possible, 
nevertheless, from our cursory review, to discern some of the most salient facts which 
relate to these problems. 

Despite the changing relationships between the citizen and his government, and 
the consequent changes in theory relating to governmental responsibility, the im- 
munity of the sovereign from suit without his consent is still firmly entrenched as a 
legal principle. Our states or commonwealths are not completely sovereign, however, 
since they may be sued in federal court, without their consent, by the United States 
and by their sister states. 

78 BaRRETT, THE Court OF CLAIMS OF THE STATE OF New York, Irs History, SrRUCTURE, AND Work. 


** Summarized from the records of the Committee on Claims and Deficiencies and from legislative 
appropriations. 
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A state may not be sued in federal court, without its consent, by its own citizens, 
by a foreign state, or by citizens of sister states or of foreign states. They may, the 
Eleventh Amendment notwithstanding, consent to be sued by these parties, and their 
consent may be implied as well as express. Furthermore, state owned corporations 
do not enjoy the same immunity as their owners do. 

For all practical purposes, the state is immune from suit by private individuals, 
whether citizens of the defendant state, of other states, or foreign nations. The state, 
nevertheless, recognizes that it cannot act with impunity, particularly in its dealings 
with its own citizens. Therefore, the state usually makes some regular provision for 
hearing and determining, by its own governmental agencies, the claims of its citizens. 

The methods by which the states adjudicate the claims of their citizens may be 
classified as follows: (1) The legislature may hear the claims directly, appropriating 
money to pay such claims as appear to be just; (2) either the constitution or the 
legislature may provide for a board of claims, or a claims commission, to hear claims 
and transmit its decisions or recommendations to the legislature for final action 
thereon; (3) the legislature may, by special action, waive the state’s immunity from 
suit in particular cases, where such action seems advisable though this is forbidden 
in many state constitutions; and (4) the legislature may, by general act, waive the 
state’s immunity in certain types of cases, and designate the court or courts in which 
the suits may be brought. 

Where the state permits suit, jurisdiction may be vested in one or more of the 
following courts: (1) The general trial court in the county or district in which the 
claim arises; (2) the general trial court in the county in which the state capital is 
located; (3) a court of claims created for the exclusive purpose of hearing claims 
against the state; and (4) some special tribunal other than a court of claims, such 
as a workmen’s compensation court. 

States which permit suit do not, as a rule, permit suit on all claims, but limit the 
right to particular types of cases. In general, the states are more prone to permit suits 
in cases growing out of contracts than they are in cases arising in tort. Where suit 
in tort is permitted, it is a common practice to restrict the right to cases involving 
property damage, to the exclusion of cases involving injuries to person. In general, 
the states which have courts of claims make more liberal provisions for suit than 
those which rely upon their regular courts. 

Provisions for suit in state constitutions are usually held not to be self-executing, 
but require implementing action by the legislature to make them effective, and legis- 
lative acts permitting suits are usually construed narrowly by the courts. A mere 
grant of permission to swe is often ineffective, by reason of the judicial holding that 
granting permission to sue does not necessarily create liability for damage. Where 
permission to sue is given in general terms, apparently applying to all claims, the 
term “all claims” may be interpreted to include only claims in contract, excluding 
those in tort. 
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Awards to claimants by claims commissions, and judgments against the state by 
state courts, cannot, as a rule, be enforced directly though there are some exceptions. 
In general, the legal status of such awards is merely that of recommendations to the 
legislature to appropriate money to satisfy the respective claims. Thus, the state legis- 
lature is usually in position to have the last word in the settlement of claims if it 
wishes to do so. In practice, however, the awards of the claims commissions and of 
the courts are usually paid without being seriously questioned. 

Legally, the rule still holds that a state cannot be sued by a private individual, 
without its consent, no matter what the state or its agents may do. In practice, the 
rule is breaking down at many points, and is almost universally condemned by 
students of government. In a democratic society, a state is inevitably held to some 
degree of responsibility for injury to person and property, despite all legal principles 
and fictions to the contrary. Much remains to be done, however, in providing for 
effective responsibility and establishing regular equitable means of securing redress. 

















THE ADMINISTRATION OF A TORT LIABILITY 
LAW IN NEW YORK 


Joun W. MacDonatp* 


The history of state liability in tort in New York shows a development of 
sovereign honesty to a degree hardly surpassed in any common law jurisdiction.' 
There have been setbacks in this progress; some have been due to judicial or admin- 
istrative conservatism, some to poor legislative draftsmanship, some to insufficient 
research into background and related topics at the time of amendment of statutes; 
some to the anomalous position of the Court of Claims in the structure of judicial 
organization. For the most part, however, the record is extremely progressive. The 
present Court of Claims Act,” enacted in 1939, provides: 


The state hereby waives its immunity from liability and action and hereby assumes liability 
and consents to have the same determined in accordance with the same rules of law as 
applied to actions in the supreme court against individuals or corporations, provided the 
claimant complies with the limitations of this article.* 


This is as broad an assumption of state liability as could reasonably be demanded. 
State liability in New York had modest origins. The board of canal appraisers, 
created in 1817, was charged with the function of determining the value of real 
property appropriated by the state in the construction of the Erie Canal. The canal 
opened in 1825. In 1829° the Legislature passed a statute providing that this agency 
should have jurisdiction to estimate and appraise the damages sustained by any 


* A.B., 1925, M.A., 1926, LL.B., 1926, Cornell University. Clerk of the N. Y. Court of Claims, 1927- 
1930. Professor of Law, Cornell University Law School. Executive Secretary and Director of Research, 
New York Law Revision Commission, since 1935. Frequent contributor to legal periodicals. 

>See Fleishmann, The Dishonesty of Sovereignties (1910) 33 Rep. N. Y. Stare Bar Ass’N 229. Mac- 
Donald, Substantive Liability of the State of New York, Adjective Law in Court of Claims (1929) 2 N. Y. 
SraTe Bar Ass’n BuLt. 402; Note (1931) 16 Corn. L. Q. 359. 

*N. Y. Laws 1939, c. 860. See also N. Y. Laws 1940, c. 276, correcting §29 of the 1939 statute which 
had erroneously repealed N. Y. Laws 1921, c. 922, instead of repealing, as intended, N. Y. Laws 1920, 
c. 922. 

®N. Y. Court of Claims Act, §8. 

*N. Y. Laws 1817, c. 262 (found at p. 303 of the volume entitled Laws of 1816). See also N. Y. 
Laws 1827, p. 99 (Rev. Stat. 1827, pt. I, c. 9, tit. 9, art. 3). By N. Y. Laws 1816, c. 237, a board of 
canal commissioners had been appointed “to consider, devise and adopt such measures as may or shall 
be requisite, to facilitate and effect the communication, by means of canals and locks, between the 
navigable waters of Hudson's river and lake Erie, and the said navigable waters and lake Champlain.” 
An original appropriation of twenty thousand dollars was provided. Two former statutes were repealed. 
See N. Y. Laws 1811, c. 188 setting up a similar board of canal commissioners and N. Y. Laws 1812, ¢. 
231 conferring further authority on this board. See also N. Y. Laws 1826, c. 314. 

5N. Y. Laws 1829, c. 48. 
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person “by reason of the breaking away of an embankment on any part of the canals 
belonging to this state, or of any of the works connected therewith, and which may 
have been occasioned either by the act or neglect of any commissioner, superintendent 
or other agent of the state.”® After such estimate and appraisal, the amount was to 
be “paid to the owner of the lands to which such damages have been done.”” It is 
interesting to note that state liability in tort followed closely upon the construction 
and operation of one of the first of the great public works undertaken by the 
sovereign state, and that such liability was limited to the field of this enterprise. 
Then, too, it should be remarked that this first of general liability statutes was con- 
sciously fitted into a respondeat superior pattern, rather than into a mere waiver of 
immunity from suit—a precedent in draftsmanship which, if it had been observed, 
would have done much to lessen later difficulties which plagued the New York 
courts and legislature. 

This situation obtained for forty years. In the meantime, thousands of private 
claim bills were considered by the legislature and many of them were enacted. Many 
of these bills dealt with claims for injuries resulting from the operation of the canals 
of the state but outside of the scope of the 1829 statute. 

In 1870, the legislature passed “an act to provide for the appraisal of canal claims 
against the State” and granted jurisdiction to the Canal Appraisers to “hear and 
determine ail claims against the State of any and all persons and corporations for 
damages alleged to have been sustained by them from the canals of the State, or from 
their use and management, or resulting from the negligence or conduct of any 
officer of the State having charge thereof, or resulting or arising from any accident 
or thing connected with the canals,” exclusive of “claims arising from damages result- 
ing from the navigation of the canals.” The principle was stated that. in order to 
make an award, the facts proved should be of such a character as to “make out a 
case . . . were the same established in evidence in a court of justice against an 
individual or corporation..”® 

In 1874 an amendment was adopted to the New York Constitution providing that: 


The Legislature shall neither audit nor allow any private claim or account against the 
State, but may appropriate money to pay such claims as shall have been audited and 
allowed according to law.1° 


This was part of an elaborate scheme of changes adopted for the purpose of limiting 
the powers of the legislature in private and local matters, protecting the revenues and 
property of the state, and improving the standards of public officers." 

In 1876,!? a state board of audit, consisting of the Comptroller, the Secretary of 


® Id. §1. * Ibid. 5N. Y. Laws 1870, c. 321. = ° Id. §1. 

10N. Y. Const. 1874, Art. iii, §19. See 1 Rep. N. Y. State Constr. Convention Committee (1938) 
54, 87; 2 id. at 224-225. The present provision is contained in N. Y. Const., art. iii, §19, consolidating 
former §19 of Art. iii with former §6 of Art. vii, as amended by Constitutional Convention 1938 and 
approved by the people, Nov. 8, 1938. 

11 See 1 Rep. N. Y. State Const. Convention CoMMITTEE (1938) 84-94. 
72.N. Y. Laws 1876, c. 444. 
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State and the State Treasurer was established with “power to hear all private claims 
and accounts against the State (except such as are now heard by the Canal Appraisers 
according to law) . . . to determine on the justice and amount thereof, and to allow 
such sums as it shall consider should equitably be paid by the State to such claim- 
ants.”!8 There was no further assumption of liability in this statute. 

In 18831* both the board of canal appraisers and the board of audit were abolished 
and a board of claims was established with jurisdiction to “hear, audit and determine 
all private claims against the state” subject to a definitely stated period of limitation, 
and with similar power to audit and determine counterclaims in favor of the state. 
It was likewise given all the jurisdiction and power then possessed by the canal 
appraisers.1> In 1897,!° the board of claims became a court, the commissioners be- 
came’ judges, and the jurisdiction and powers conferred were the same as those 
conferred on the board. This court continued to act until 1911, when it was abol- 
ished,!7 and a board substituted, this time with a personnel different from that of 
the prior agency. Litigation with regard to the validity of the 1911 statute went to 
the Court of Appeals, which upheld the constitutionality of the action on the ground 
that the agency was a legislative tribunal existing at the will of the legislature.1* No 
change was made in the 1911 statute with regard to the jurisdiction of the tribunal. 

In 1915,! the legislature abolished the board of claims and re-established the 
Court of Claims, again making no change in the jurisdiction. The situation has con- 


18 7d, §2. 14N. Y. Laws 1883, c. 205. 

15 Id. §§7, 13. A minor increase in the jurisdiction of the board came by N. Y. Laws 1884, c. 205 
relative to claims arising out of the destruction of diseased animals. 

16©N. Y. Laws 1897, c. 36. In 1906 the act was amended to extend the terms of the judges to ten 
years. See N. Y. Laws 1906, c. 692. This statute also amended the previous provisions in other regards. 

17N. Y. Laws rgrt, c. 856. 

28 People ex rel. Swift v. Luce, 204 N. Y. 478, 97 N. E. 850 (1912). The legislative nature of the 
Court was recognized in 1925 by the adoption of an amendment to the Constitution (Art. vi, §23). In 
the sixth article, as revised by the Constitutional Convention in 1938, it was proposed to continue the 
court as a constitutional court (Art. vi, §25) as proposed. See Consr. ConvENTION 1938, Doc. No. 16. 
The sixth article was disapproved by the people, not, however, because of any opposition to this particular 
section, but as an incident to rejection of the whole article which was submitted as a unit and which 
contained several controversial provisions, principally one with regard to a constitutional requirement for 
judicial review of administrative determinations. Since 1938, the Judicial Council has proposed drastic 
revision of the judiciary (sixth) article of the Constitution. (1941) Sen. Bill, Intro. No. 1000, Print. Nos. 
1172, 1472; Ass. Bill, Intro. No. 1265, Print. Nos. 1456, 1812. The proposal failed to be enacted. 
In 1939 a specific proposal was made to continue the Court of Claims as a constitutional court, (1939) 
Sen. Bill, Intro. No. 61, Print. No. 61; Ass. Bill, Intro. No. 60, Print. No. 60. This proposal likewise 
failed. In the 1942 session of the Legislature, the Judicial Council made a specific recommendation for 
revision of the judiciary article to continue the Court of Claims as a constitutional court, (1942) Sen. Bill, 
Intro. No. 1042, Print. No. 1261; Ass. Bill, Intro. No. 1315, Print. No. 1532. This amendment passed 
the Senate on March 16, 1942, and the Assembly on March 18, 1942, and was on that day certified to the 
Secretary of State. Under the provisions of the Constitution relating to amendment, this will be referred 
to the 1943 Legislature, and, if favorably acted on during that session, it will be submitted to the people 
in such manner as the Legislature prescribes (usually at the next general election, November 1943) for 
ratification. N. Y. Const., Art. xix, §1. 

7°N. Y. Laws 1915, c. 1. This statute added to the jurisdiction of the court the following provision: 
“It also has jurisdiction to hear and determine a private claim against the state, including the claim of 
an executor or administrator of a decedent who left him or her surviving a husband, wife or next of 
kin, for damages for a wrongful act, neglect or default, on the part of the state by which the decedent's 
death was caused, .. .” For discussion of this change, see infra notes 49, 51. 
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tinued unchanged since that time, so far as the organization and structure of the 
agency is concerned. In 1920, at the time of the adoption of the Civil Practice Act,?° 
the statutory provisions relating to the Court were separated from the general prac- 
tice provisions (formerly contained in the Code of Civil Procedure*! which was 
repealed in the new consolidation and revision) and were set up in a special practice 
code as the Court of Claims Act.?* 

In 1929 a new section*® was added in which the state consented to the imposition 
of the doctrine of respondeat superior against it, thus reversing the effect of Smith v. 
State, which is discussed below.?* 

In 1939 a general revision of court of claims procedure and organization was 
accomplished by the repeal of the former Court of Claims Act, and the enactment 
of a new one.”® In the organization of the court the principal changes accomplished 
were the increase of the court from three to five judges and the deletion of a section 
providing for additional judges by appointment of the Governor upon a certificate of 
necessity by the presiding judge of the court.*® The court is a court of record,” still 
legislative in character but with considerable constitutional recognition.?* It consists 
of five judges,?® each with an annual salary of $10,000, appointed for nine years by 
the Governor by and with the advice and consent of the Senate.2° A judge must be 
an attorney and counselor at law of at least ten years’ experience in practice.21 He 
may not practice his profession nor act as referee during his term of office, nor hold 
any other office or public trust during his term.** The court has a clerk, six deputy 
clerks acting as court stenographers, and the necessary administrative staff.* The 
court is required to furnish to the Judicial Council of the state such reports and 
information as may be required by the Council.** It has a considerable rule-making 
power.®5 Except as otherwise provided by the Act or by such rules, the practice is 
the same as in the Supreme Court of the state.2® The court has the power by rule 
to provide for the terms and places of its sittings and to prepare the calendars for 
such terms.57 Three terms of court are held annually in the city of Albany; two 
terms are held annually in the cities of Buffalo, New York, Rochester, Syracuse and 
Utica; one term is held annually in either Binghamton or Elmira.5* Special terms 
may also be held at other places.*® The state has been divided geographically into 
seven districts. Claims arising in the various districts are assigned by the clerk in 
the preparation of his calendar to the appropriate place of trial.4° The sheriff of 


20N. Y. Laws 1920, c. 925. *2'N. Y. Cove Civ. Proc., tit. III, art. 1, §§263-282. 
22N. Y. Laws 1920, c. 922. 23N. Y. Laws 1929, c. 467, adding Court of Claims Act, §12-a. 
** Notes 48-51, infra. 2°N. Y. Laws 1939, c. 860; Laws 1940, c. 276, supra note 2. 


2°N. Y. Court of Claims Act, §2. °7N. Y. Judiciary Law, §2. 
28 See supra note 18; N. Y. Const., art. iii, §19; art. vi, §23. 
2°N. Y. Court of Claims Act, §2. *°Jd. §§2, 4. 


*1 74, §2, 827, §3. 

81d. §5. See N. Y. Laws 1942, c. 91. **N,. Y. Court of Claims Act, §7(2). 
*5 Id. §9(9). See Rules of the N. Y. Court of Claims, adopted Nov. 13, 1939. 

®°N. Y. Court of Claims Act, §9(9). 87 Ia. §9(10). 

5® Rules of the N. Y. Court of Claims, Rules 1, 3. ®° 7g, Rule 1. 


*° Id. Rules 2, 3. 
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each of the various counties of the state, except in Albany, is required to furnish 
suitable rooms in the courthouse of his county for any session held therein.*! In 
Albany, the court occupies chambers in the State Capitol.** 


SussTANTIVE LIABILITY OF THE STATE 


Reference has already been made to the limited waiver of liability contained in 
the 1829 statute** relating to the board of canal appraisers, and to the 1870 statute‘ 
granting jurisdiction to that agency to “hear and determine all claims against the 
state .. . for damages alleged to have been sustained . . . from the canals,” etc. The 
1874 constitutional amendment*® will also be remembered, and the consequent estab- 
lishment of a board of claims in 1883,*® subsequently to become a court.*7 It will 
be noted from all of these statutes that jurisdiction of a stated tribunal and consent 
of the sovereign to suit were intermingled in one statutory provision. There were, 
however, various other consent statutes, which will be discussed below. No difficulty 
arose with this type of statute in the three principal types of cases which came before 
the court until 1920. In canal damage cases, the waiver of immunity was broad; the 
liability of the state had a firm basis resting on the very foundations of sovereign 
consent to suit; the interests involved had long been recognized and respected. In 
land appropriation cases, the constitutional requirements governing eminent domain 
probably caused the courts to avoid technical restrictions upon the scope of state 
liability. Probably the very convenience of the tribunal itself, the broad language of 
the consent statute, and the desirability of maintenance of state credit caused the 
avoidance of similar limitations in contract actions. Of course, it is not the purpose 
of this paper to discuss elaborately the ramifications and limitations of the substantive 
law of state liability either in land appropriation cases (quite similar to a quasi- 
contractual liability) or in contract, or in tort. 

It is, however, important to consider a phase in the history of tort liability, marked 
by a decision of the Court of Appeals*® that a statute written in terms of waiver of 
consent did not subject the state in tort cases to the rule of respondeat superior, and 
concluded by an express statutory provision reversing the rule so declared. The ruling 
appears to have been quite unnecessary and nearly incredible when one considers the 
form of the statute which was being construed. 

In 1915, the consent statute conferring jurisdiction on the Court of Claims read 
as follows: 

The court of claims possesses all the powers and jurisdiction of the board of claims. It 
also has jurisdiction to hear and determine a private claim against the state, including a 
claim of an executor or administrator of a decedent who left him or her surviving a hus- 


band, wife or next of kin, for damages for a wrongful act, neglect or default, on the part 
of the state by which the decedent’s death was caused, which shall have accrued within 


*2N. Y. Court of Claims Act, §13. 

“2 Its courtroom was formerly occupied by the Second Division of the Court of Appeals during its 
short-lived history. 

*® Supra note 5. ‘* Supra note 8. ‘** Supra note 10. ‘** Supra note 14.  ** Supra notes 16-19. 

‘8 Smith v. State, 227 N. Y. 405, 125 N. E. 841 (1920). 
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two years before the filing of such claim and the state hereby consents, in all such claims, 
to have its liability determined. . . . In no case shall any liability be implied against the 
state, and no award shall be made on any claim against the state except upon such legal 
evidence as would establish liability against an individual or corporation in a court of law 
or equity... 49 

On April 25, 1915, claimant, Smith, who was within the park known as the State 
Reservation at Niagara tripped and fell over a wire string on iron posts along the 
edge of the path, assumed arguendo to have been put there by the negligence of 
officers and agents of the state. The Court of Appeals held in 1920, on an appeal 
from a judgment in favor of claimant, that the section quoted above was enacted not 
“for the purpose of extending or enlarging the liability of the state, but solely for the 
purpose of declaring the jurisdiction of the Court of Claims, before which questions 
of liability might be tried.” The court continued: 


But it is thoroughly established that by consenting to be sued, the state waives its immunity 
from action and nothing more. It does not thereby concede its liability in favor of the 
claimant or create a cause of action in his favor which did not theretofore exist. It merely 
gives a remedy to enforce a liability and submits itself to the jurisdiction of the court, sub- 
ject to its right to interpose any lawful defense. Immunity from an action is one thing. 
Immunity from liability for the torts of its officers and agents is another. Immunity from 
such liability may be waived by some positive enactment of the legislature. This, as I read 
the section of the Code under consideration, the legislature has not yet done.5° 


Two judges dissented. As might be expected the decision was severely criticized.** 

There were other statutes assuming, in general terms, a tort liability in specific 
types of cases, which antedated this decision. Reference has already been made to 
the canal statute.>* Quite a similar liability had been assumed for injuries resulting 
from defects in highways.5* But for the injuries to persons or property resulting 


*° Supra note 19. Cope Civ. Proc., §264. 50 527 N. Y. at 409-410. 

®2 See e.g., Note (1920) 5 Corn. L. Q. 338, 340: 

“. . . Is it possible that jurisdiction was meant to be conferred merely to permit the claimant to amuse 
himself? Is the Court of Claims a gymnasium within which claimants may exercise, or is jurisdiction 
conferred upon it to, permit the settlement of disputed rights, assuming there may be a right if proper 
evidence is produced? . . .” One might inquire what the purpose of the Legislature in 1915 was in 
inserting the death action clause (supra note 19). It could as well be argued that this too was merely 
a waiver of immunity from action, and not a definite assumption of substantive liability. Perhaps, if the 
Smith case had been a death action, the result would have been the same, despite the specific character 
of the clause and its recent insertion by the Legislature. It is an interesting speculation, on the other 
hand, to wonder what the result would have been if the question had arisen first in a death case. Would 
the court have held that the definite change in 1915 was meaningless? Might the Court have said 
simply that the intent was clear but the attempt failed? Or would claimant-estate have been permitted 
to recover? Would this latter result have been considered a precedent in a personal injury or property 
damage action so as to have permitted Smith to recover? 

This decision might be said to have been unexpected. See Law Revision Comm'n, Report, RECOM- 
MENDATIONS AND STUDIES (1936) 953-954 n. 3. For thirty-five years it was generally believed that section 
12 completely waived immunity. Awards had been made by the lower courts. See Burke v. State, 64 
Misc. 558, 119 N. Y. Supp. 1089 (Ct. Cl., 1909); Arnold v. State, 163 App. Div. 253, 148 N. Y. Supp. 
479 (3d Dept., 1914), and other cases cited in the Law Revision Commission study. See dicta of the Court 
of Appeals in People ex rel. Swift v. Luce, 204 N. Y. 478, 484, 97 N. E. 850 (1912) and in Quayle v. 
State, 192 N. Y. 47, 50, 84 N. E. 583 (1908). See also (1919) 5 Corn. L. Q. 78, 84; Fleishmann, The 
Dishonesty of Sovereignties (1910) 33 Rep. N. Y. Stare Bar Ass’N 229, 250. 

°? Supra note 5. See New York Canal Law, §120. _°* New York Highway Law, §58. 
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from the activities of the state in all of its other activities, there was no general 
liability statute. The result was to be expected: a veritable flood of private claim bills, 
not in the form of specific appropriations of money to the injured person, for the 
Constitution prevented that, but in the form of particular grants of jurisdiction to 
the Court of Claims with waivers of “immunity from liability” granted in one form 
or another in the named case,5* as the subject of each bill. All of the old defects of 
the practice were present: insufficient investigation on the part of the legislature; 
assumption of the judicial function by the executive in determining the merits of 
particular cases in considering whether to approve or disapprove the bill; uneven 
distribution of justice; lack of uniformity in the various assumptions of liability.® 
In 1929 Section 12-a of the Court of Claims Act was enacted, providing as 
follows :°® 
The state hereby waives its immunity from liability for the torts of its officers and em- 
ployees and consents to have the same determined in accordance with the same rules of 
law as apply to an action in the supreme court against an individual or corporation, and 
the state hereby assumes liability for such acts, and jurisdiction is hereby conferred upon 
the court of claims to hear and determine all claims against the state to recover damages 
for injuries to property or for personal injury caused by the misfeasance or negligence of 
the officers of the state while acting as such officer or employee. Such claim must be sub- 
mitted pursuant to the procedural provisions of the court of claims act. Nothing herein 
contained shall be construed so as to affect, alter or repeal any provision of the workmen's 
compensation law. 


The waiver of immunity was thus in the broadest possible terms. In 1939 a new 
Court of Claims Act was enacted, repealing the former statute, and the waiver was 
written in its present form :57 


The state hereby waives its immunity from liability and action and hereby assumes liability 
and consents to have the same determined in accordance with the same rules of law as 
applied to actions in the supreme court against individuals or corporations, provided the 
claimant complies with the limitations of this article. 


Under these sections, the state has attempted to assume as broad a liability in tort 
as that imposed on individuals and private corporations. Under them, the state has 
been held liable for an assault by a state police sergeant in attempting to make an 
arrest without making a reasonably careful identification of an automobile, and with- 
out informing claimant that the arresting person was a police officer.5® A state 
trooper is held to be an employee of the state within Section 12-a (present Sec- 


5* Of course there was considerable difficulty in obtaining the enactment of claim bills. The session 
laws for various years will indicate a liberal or a strict point of view of various administrations with 
regard to them. Likewise a study will show interesting variations in the form of the bills with regard to 
probative requirements, defense of contributory negligence, and similar issues. 

55 The legislative process in New York provided no real opportunity for investigation and consideration 
of these bills. The Governor obviously would have to depend on the suggestion and advice of his counsel 
after little real opportunity for study of the merits of the individual cases. 

58N. Y. Laws 1929, c. 467. 

57 N. Y. Court of Claims Act, §8, enacted by N. Y. Laws 1939, c. 860. 

58 Egan v. State, 255 App. Div. 825, 7 N. Y. S. (2d) 64 (4th Dept., 1938). 
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tion 8).5° Likewise the state has been held for conversion,®® and for interference 
with a contractor’s work by an order to continue preliminary work, thereby causing 


delay.®? 
Of course, the most extensive source of claims is negligence. The state has been 


held liable for negligence of state troopers in failing to transmit an order canceling 
a former order for the arrest of claimant’s intestate, who was killed in resisting arrest 
by a plain-clothes man.*? It has been held liable for negligence of its own truck 
drivers,®* for the negligent failure of a state engineer to warn that a road was under 
construction,®* and for the negligent continuance of a defective culvert in a state 
highway.®* It is liable for falling rocks from a mountain owned by the state, when 
rocks had fallen previously during thawing periods,®* and for negligent failure to 
maintain proper safeguards in state properties, such as parks, to protect the public.*” 
The same rules as would be applied to the private tort-feasor are, however, imposed. 
The claimant must demonstrate that the proximate cause of the injury was the negli- 
gence of the state.®* And, of course, contributory negligence will bar a recovery.®® 

It will be noted that the all too familiar distinction between governmental and 
proprietary functions of the state is not made. The state has long been liable for the 
operation of its canals.7° It is equally liable in the maintenance of its highways." 
It has been held liable for negligence for the activities of its police officers,’? for in- 
juries resulting from negligence in its hospitals,** and its schools.7* Unquestionably it 
is equally liable for injuries which result from negligent conditions in public buildings. 
Construing the statute assuming liability, the Court of Appeals in Paige v. State," 
has gone so far as to hold that the state is subject to a judgment for damages in favor 


5° Mowers v. State, 168 Misc. 651, 6 N. Y. S. (2d) 408 (Ct. Cl., 1938). 

* American Engineering Co. v. State, 152 Misc. 528, 273 N. Y. Supp. 853 (Ct. Cl., 1934); Lacka- 
wanna Steel Corp. v. State, 152 Misc. 604, 273 N. Y. Supp. 895 (Ct. Cl., 1934). 

*? American Bridge Co. v. State, 245 App. Div. 535, 283 N. Y. Supp. 577 (3d Dept., 1935). 

®? Slavin v. State, 249 App. Div. 72, 291 N. Y. Supp. 721 (3d Dept., 1936). 

°° Smith v. State, 268 N. Y. 551, 198 N. E. 400 (1935); Tooley v. State, 235 App. Div. 656, 255 
N. Y. Supp. 846 (4th Dept., 1932). 

** Miller v. State, 231 App. Div. 363, 247 N. Y. Supp. 399 (3d Dept., 1931). 

** Logan v. State, 162 Misc. 793, 296 N. Y. Supp. 639 (Ct. Cl., 1937), aff'd, 254 App. Div. 410, 5 
N. Y. S. (2d) 908 (3d Dept., 1938). 

°° Shaknis v. State, 251 App. Div. 767, 295 N. Y. Supp. 663 (3d Dept., 1937); Doulin v. State, 277 
N. Y. 558, 13 N. E. (2d) 472 (1938). 

°" Griffin v. State, 250 App. Div. 244, 295 N. Y. Supp. 304 (3d Dept., 1937) (no negligence on part 
of state proved in this case and recovery denied). 

*® Dooley v. State, 254 App. Div. 381, 5 N. Y. S. (2d) 760 (3d Dept., 1938), aff'd, 280 N. Y. 748, 
21 N. E. (2d) 518; Brand v. State, 250 App. Div. 810, 294 N. Y. Supp. 215 (3d Dept., 1937). 

*° Ruggiero v. State, 256 App. Div. 437, 10 N. Y. S. (2d) 242 (3d Dept., 1939); Kelly v. State, 
253 App. Div. 771, 1 N. Y. S. (2d) 3 (3d Dept., 1937); Ryer v. State, 249 App. Div. 694, 291 N. Y. 
Supp. 234 (3d Dept., 1936); Everett v. State, 166 Misc. 58, 2 N. Y. S. (2d) 117 (Ct. Cl., 1938); Country- 
man v. State, 159 Misc. 846, 288 N. Y. Supp. 234 (Ct. Cl., 1935), rev’d, 277 N. Y. 586, 13 N. E. (2d) 
782 (1938) (Court of Appeals holding that proof of contributory negligence was unsubstantial). 

°° Supra notes 52, 5. 

™ Supra note 53. 

2 Egan v. State, supra note 58. Cf. Arnold v. State, 280 N. Y. 326, 20 N. E. (2d) 774 (1939) 
(finding of no negligence held sustained). 

*8 Spataro v. State, 166 Misc. 418, 3 N. Y. S. (2d) 737 (Ct. Cl., 1937). 
** Agnew v. State, 166 Misc. 602, 2 N. Y. S. (2d) 954 (Ct. Ci., 1938) (special statute). 
8 369 N. Y. 352, 199 N. E. 617 (1936). 
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of an inmate of a private correctional institution subject to state visitation, inspection 
and supervision.** The inmate, a misdemeanant, was directed without adequate 
instruction, to operate an ironing machine and while so engaged, was injured with- 
out her fault, through the defective operation of the machine. It was held that the 
negligence of those in charge of the institution, employees of the institution and not 
of the state, was a tort of officers and employees of the state within the meaning of 
section 12-a of the Court of Claims Act. The court did not assume any negligence 
by those who had the duty of visitation and supervision on behalf of the state; 
in fact it excluded this from consideration. The negligence was considered to be 
solely that of the employees of the institution itself. And the court conceded the 
function to be governmental :** 


The quasi-penal institution in which the claimant was confined was a governmental 
agency to which the State had committed in part its function to care for wayward minors. 


Two judges dissented and expressed the fear that a “decision that the corporation, 
while exercising a governmental function, acts as agent of the State, and that the 
State, except for its governmental immunity, is responsible for the torts of the 
corporation employed by it,” may carry the consequence that employees of the 
corporation are employees of the state itself.7® 

Later, an ingenious claimant sued the state to recover for a fire loss occasioned 
by the failure of a municipal corporation to provide sufficient fire protection, on the 
theory that the state delegates its governmental function to municipalities, that the 
failure of the city is the failure of the state and that fire protection is clearly a 
governmental function. The Appellate Division refused to hold that the Paige case 
made the state liable for the torts of municipalities.“® Nor would the Court of 
Claims permit a claimant to recover for the inadequate inspection of elevators in 
private property and consequent failure to disclose the negligence of the property 
owner in not maintaining safe elevators.8° Prior to the enactment of Section 12-a 
the Appellate Division correctly had refused to hold the state liable for loss to 
depositors due to negligent mismanagement of a private bank, even assuming negli- 
gence upon the part of state banking examiners.*? 

On the other hand, in a case which involved a claim against the state for the 
death of decedent which occurred, while he was in the military service of the state, 
by reason of the negligence of a fellow private and an officer, the court denied a 
recovery.®* The first reason for this conclusion stated by the court is that the pension 


7 See (1936) 22 Corn. L. Q. 87, in which the author suggests that the institution being eleemosynary 
might be immune from suit; Hamburger v. Cornell University, 240 N. Y. 328, 148 N. E. 539 (1925). 
See McCaskill, Respondeat Superior as Applied in New York to Quasi Public and Eleemosynary Cor- 
porations (1920) 6 Corn. L. Q. 56. Cf. Dillon v. Rockaway Beach Hospital, 284 N. Y. 176, 30 N. E. 
(2d) 373 (1940). 

"7 269 N. Y. 352, 356, 199 N. E. 617 (1936). 

78 269 N. Y. at 359. 

*° Hughes v. State, 252 App. Div. 263, 299 N. Y. Supp. 387 (3d Dept., 1937). 

*° Chastaine v. State, 160 Misc. 828, 290 N. Y. Supp. 789 (Ct. Cl., 1936). 

*? Sherlock v. State, 198 App. Div. 494, 191 N. Y. Supp. 412 (3d Dept., 1921). 

*? Goldstein v. State, 281 N. Y. 396, 24 N. E. (2d) 97 (1939). 
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provisions contained in the Military Law (§§220-224) are exclusive. The court then 
construed Sections 12 and 12-a of the Court of Claims Act as not including members 
of the militia as being officers and employees of the state and that “therefore the 
State has not waived its immunity for liability for their torts.” The court had already 
stated that to hold otherwise would be “startling.” It went on: 

True it is that if the word “officers” is given its broad meaning, it would include every 
officer engaged in performing a duty placed upon him by law, including the Governor, 
judges, members of the Legislature and all others occupying an official position in the State. 
Such an interpretation of the statute would lead to an absurd conclusion. The history of 
the development of our form of government demonstrates that officials in performing cer- 
tain functions of government cannot by their official acts create a liability against the State 
by their negligent performance. The language used in former section 12-a must be given 
a reasonable construction, consistent with our conception of governmental functions and 


public policy.8* 


Does this language indicate the presence of a lingering judicial doubt based on 
the maintenance of a distinction between a limited kind of governmental as opposed 
to a private function of the state? Or is the court seeking to raise again the old test 
of discretionary as opposed to ministerial activity? Certainly we can concede that 
the legislature did not intend to make all negligence of state employees and officers 
actionable. There has been no contention made that those who are injured by the 
negligent mistakes of trial judges in either civil or criminal cases can recover against 
the state by reason of the assumption of liability in Section 12-a. All that the state 
did was to “waive its immunity from liability for the orts of its officers and em- 
ployees.” And without expressly defining torts the state expressly “consented to have 
its liability determined in accordance with the same rules of law as apply to an action 
in the supreme court against an individual or a corporation.” It is certainly legitimate 
to inquire whether specific negligence of a public officer would be actionable under 
such a test, and whether it therefore is a tort. Certainly judges in New York are not 
personally actionable for their mistakes, even if “negligent,” and therefore respondeat 
superior does not apply. There is, however, no reason why a judge negligently 
driving a car on official business, should not be liable even though a judge, and why 
his negligence should not be imputed to the state. This court, however, conceding 
that, under the findings an individual or corporation might be held liable for negli- 
gence, states: “But it is not true that whenever an individual is liable for a certain 
act the State is liable for the same act.”** For this the case of Barrett v. State®® is 
cited, a case decided before the enactment of Section 12-a, and dealing with liability 
for the consequences, of the enactment and operation of a statute itself.°* 


®9 1d. at 405. 84 1d. at 406. 85 520 N. Y. 423, 116 N. E. 97 (1917). 

®°In this case, claimant sought to recover against the state for damage to real property caused by 
beaver, basing his claim on the legislative policy adopted in protecting beaver by statute. The court, revers- 
ing the Appellate Division and the Court of Claims, held for the state and dismissed the claim. The 
statute protecting beaver was held constitutional. But even if unconstitutional “We know of no principle 
of law under which the state becomes liable because of the adoption of an unconstitutional statute.” Jd. 


at 429, 430. 
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One who would agree thoroughly with the result in each of these cases well 
might deplore any language or interpretation which would lend itself to future 
resurrections of governmental—private, or discretionary—ministerial distinctions in 
the law of state liability in New York. 

Another instance of continued immunity of the state despite the general principle 
of liability is found in the disability of felons to sue the state.** This result, however, 
is not compelled by any narrow conception of governmental function in the manage- 
ment of state prisons. Indeed the Paige case®* held the state liable to a prisoner, a 
misdemeanant, where the confinement was in a private institution. With regard to 
prisoners sentenced to state prisons, felons under the test applied in New York, the 
Penal Law provides for a suspension, during the term of the sentence, of all the civil 
rights of the person sentenced.®® The extension of the statutes of limitations by 
reason of such imprisonment is often not long enough to permit the prisoner to 
sue’after his release.°® Unfortunately the Court of Claims has felt compelled’ to hold 
that this bar extended to a prisoner while on parole.®! These unfortunate results of 
the Penal Law provision are not by any means defenses solely available to the state. 
They are equally applicable to any alleged tort-feasor whether the tort occurs prior 
to or during the term of incarceration.®°? 

There are other advantageous rules of law which the state has available to it by 
reason of its sovereign position. Notable among them is the well-established holding 
that the state is liable for certain consequential damages arising out of public im- 
provements only if property of the claimant is actually taken by eminent domain. 
For example, the state is not liable for consequential damages caused to owners of 
property by change of grade of public highways, relocation of streets or bridges, or 
destruction of ingress or egress.°* On the other hand, the state is liable for such 
damage if it is an incident to a claim made for the direct appropriation of property, 
as an item of valuation of property taken.®* 

Despite Section 12-a with its general assumption of liability, certain limited liabil- 
ity statutes dealing with specific situations remain on the books. Under the oldest of 
all of the respondeat superior statutes, a section re-enacted in 1939, Section 12-a is 
excluded from the canal liability situation. Under the section in the Canal Law, the 

87 Green v. State, 278 N. Y. 15, 14 N. E. (2d) os (1938), aff'ing 251 App. Div. 108, 295 N. Y. 
Supp. 672 (1937). See Note (1937) 23 Corn. L. Q. 184. 

88 Supra note 75. 8°N. Y. Penat Law, §510. 

°° See N. Y. Crviz Practice Act, §§43, 60. 

*? Lehrman v. State, 176 Misc. 1022, 29 N. Y. S. (2d) 635 (Ct. Cl., 1941). 

®2 See La Chapelle v. Burpee, 69 Hun 436, 23 N. Y. Supp. 453 (3d Dept., 1893); Kugel v. Kalik, 176 
Misc. 49, 25 N. Y. S. (2d) 327 (Sup. Ct., 1941); In re Weber’s Estate, 165 Misc. 815, 1 N. Y. S. (2d) 
809 (Surr. Ct., 1938) (prisoner may, however, defend a suit); Application of White, 166 Misc. 481, 2 
N. Y. S. (2d) 582 (Ct. Cl., 1938). See also (1934) Ops. Art’y GEN. 51, St. Dept., 74; (1933) Ops. Att'y 
GEN. 519; (1915) Ops. Att'y GEN. 76. 

The N. Y. Law Revision Commission has reported to the Legislature that it has this topic under 
consideration. See N. Y. Lec. Doc. (1942) No. 65, at 15. 

°° Van Aken v. State, 261 N. Y. 360, 185 N. E. 397 (1933); Miller v. State, 229 App. Div. 423, 243 
N. Y. Supp. 212 (3d Dept., 1930) and cases cited therein. 


°* Van Aken y. State, supra note 93, at 362. “Such consequential damages as may be awarded are 
those resulting from a direct taking.” 
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liability of the state does not extend to claims arising from damages resulting from 
the navigation of canals.°® This exception from liability is one which goes back to 
the beginning of state liability in New York. 

The most troublesome of all such conflicts between special liability provisions and 
the general statutes is caused by Section 58 of the Highway Law.®* Long before 
Section 12-a was enacted, the state, under certain circumstances of supervision, had 
assumed liability for defects in the highways during certain months in the year. 
There was absolute immunity during the excepted months. When Section 12-a was 
enacted the Highway Law provision remained. With the two statutes in force, if 
the injury resulted from a highway “defect,” the state is liable only between May 1 
and November 15, but if the injury resulted from negligence of an officer or employee 
of the state the liability continues throughout the year.°? The result of this situation 
has been a multitude of cases attempting to distinguish between situations as defects 
or as personal negligence, a distinction most unworkable in actual practice. Of course 
the state in limiting liability for “defects” sought to prevent liability for failure to 
remove snow and ice from the roads, but if there is to be liability for that situation 
at all, it is certainly because of the occurrence of personal negligence rather than 
because of the existence of a defect in the highway, and the liability of the state for 
snow and ice would thus arise under Section 12-a.°* The situation has been criticized 
both on practical and on logical grounds.®® Legislation has been proposed to correct 
the difficulty, but has failed of enactment.!° Finally in 1939 a case was decided 


*° See N. Y. Canal Law, §120: “provided that the provisions of this section shall not extend to claims 
arising from damages resulting from the navigation of canals, and further provided that the provisions 
herein relating to damages resulting from navigation of the canals shall control notwithstanding any 
contrary or inconsistent provisions of any other law, general or special.” See notes 8, 9 supra. 

°° Supra note 53. 

°7 See Miller v. State, 231 App. Div. 363, 247 N. Y. Supp. 399 (3d Dept., 1931); Hinds v. State, 144 
Misc. 464, 258 N. Y. Supp. 748 (Ct. Cl., 1932), aff'd w. op., 240 App. Div. 742, 265 N. Y. 
Supp. 964 (3d Dept., 1933), aff'd w. op., 264 N. Y. 525, 191 N. E. 547 (1934). See Fernbach v. State, 
148 Misc. 446, 265 N. Y. Supp. 381 (Ct. Cl., 1933); Killoran v. State, 155 Misc. 26, 278 N. Y. Supp. 
659 (Ct. Cl., 1935). In the Fernbach case, the injury resulted from the car being thrown into a ditch 
by reason of the presence of a narrow ridge of dirt being left in the highway during repair broadening 
out gradually to prevent straddling. Held, governed by Court of Claims Act, §12-a, negligence of officers 
and employees. In the Killoran case the injury resulted from skidding on an asphalt patch negligently 
left unattended by the highway department for three years. Held, governed by Highway Law, §176 
(now §58), defect in highway. These cases are presented only as illustrations; many more have occasioned 
difficulty. See Note (1931) 16 Corn. L. Q. 359, 364: “To conceive of a negligent defect that is not a 
tort within section 12-a requires the services of a metaphysician.” In 1936, the New York Law Revision 
Commission recommended a bill to the Legislature to resolve the conflict. See (1936) Sen. Bill Intro. No. 
1242. Print. Nos. 1441, 2331, Ass. Bill Intro. No. 1521, Print. Nos. 1713, 2418, 2571, Sen. Bill No. 2595. 
This bill passed the Legislature but was vetoed by the Governor on May 29, 1936. See Law Revision 
CoMM’N supra note 51, at 943-991, 1028-1029. 

°° For a general discussion, more particularly directed to municipal and private liability, see De Graff, 
Snow and Ice, A Discussion of Liability under the Laws of New York (1936) 21 Corn. L. Q. 436. See 
Brand v. State, 250 App. Div. 810, 294 N. Y. Supp. 215 (3 Dept., 1937), a snow and ice case, if due 
to a defect, accident happened outside period; no negligence of state officers and employees shown. “Fear 
of an excessive number of snow and ice cases is unfounded, as the state is not an insurer but would 
be responsible for only such snow and ice conditions as were caused by the negligence of its officers and 
employees; only reasonable care is required,” Note (1939) 25 Corn. L. Q. 140, 143. 
°° See supra note 97. 109 Ibid. 
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which may well have settled the question.*°* In 1938 the Appellate Division of the 
Third Department,’ held that damages caused by a defect in the highway were 
also the result of the negligence of state officers and employees.‘° That same year 
the Appellate Division of the Fourth Department in Karl v. State!°* did not follow 
this reasoning. The Karl case was appealed to the Court of Appeals. In an opinion 
not too helpful in predicting future developments that court held! that the Court 
of Claims had found as a fact that the accident had occurred as a result of the 
negligence of state employees, that these findings had not been disturbed, and that 
therefore the findings must be taken as affirmed. Under this reasoning it sustained 
an award to claimant. Thus if the court finds that the “defect” is the result of 
negligence of a state officer or employee it is actionable under the Court of Claims 
Act provision. Of course it would have been much more satisfactory if the court had 
wiped out entirely the distinction between a defect in the highway due to negligence 
and other types of negligence which result in injuries to persons or property on the 
highways of the state, at least in so far as time limitations on waiver of immunity are 
concerned. Any argument based on legislative intent or on implied repeals is ad- 
mittedly difficult to sustain. Yet concededly the state is not an insurer of the safety 
of its highways, and it is most difficult to imagine any “defect” which is not the 
result of personal negligence and for which the state has not assumed liability when 
it consents to the application of respondeat superior against itself. 


PRocEDURE IN THE Court oF CLAIMS 


Under the statute regulating the jurisdiction and practice in the Court of Claims 
which was repealed in 1939 at the time of the enactment of the present Court of 
Claims Act,?°* it had become well settled that several of the procedural provisions 
were actually jurisdictional, in the sense that consent to suit had not been given 
unless there was absolute compliance on the part of the claimant.!®* For instance, 
it was required that claimant file his claim both with the clerk of the court and with 
the attorney general.’°* The rules of the court required a claimant to file several 
additional copies with the clerk,’°® and the practice was for the clerk to transmit 


101 Karl y. State, 279 N. Y. 555, 18 N. E. (2d) 852 (1939). 

02 Togan v. State, 254 App. Div. 410, 5 N. Y. S. (2d) 908 (3d Dept., 1938). 

208 Cf, Miller v. State, supra note 97; Hinds v. State, supra note 97. 

304 955 App. Div. 825, 7 N. Y. S. (2d) 131 (4th Dept., 1938). In this case, the particular “defect” 
was a “fat spot,” on the highway, #.e., an excessive amount of bituminous material very smooth and 
slippery when wet. This would have been considered a “defect” rather than personal negligence under 
previous holdings. See Killoran v. State, supra note 97. 

#08 279 N. Y. 555, 559, 18 N. E. (2d) 852, 853 (1939). 

108 Supra note 2. 

°7 See Law Revision CoMMISSION, supra note 51, 975-991. Buckles v. State, 221 N. Y. 418, 424, 117 
N. E. 811 (1917): “When, therefore, the legislature in granting permission to prosecute an action against 
the state required notice of intention to be filed, that condition must be complied with in order to subject 
the state to an action . . . the present judgment cannot be allowed to stand without ignoring the conditions 
which the legislature has seen fit to impose in permitting actions to be maintained against the state.” See 
also Gates v. State, 128 N. Y. 221, 28 N. E. 373 (1891). 

08 See former Court of Claims Act (1920, as amended), §§12, 15, 16. See Court of Claims Act 
(1939), $11. 

30° Rules of the N. Y. Court of Claims, rule 11. 
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copies to the attorney general. Failure of the claimant himself to file with the attor- 
ney general a notice of intention to file a claim, although he had filed it with the 
clerk and had filed his claim with both officers, was a jurisdictional defect which no 
one except the legislature itself could waive.11° Likewise it was necessary for the 
claimant to include an allegation as to whether or not the claim was assigned, to 
enable the court to determine the availability of possible counterclaims, as well as an 
allegation as to whether the claim had been submitted to any other tribunal for audit 
or determination, because the jurisdiction of the court was specifically limited and 
defined in such instances.’1? The jurisdictional (#.c., consent to suit) provisions 
were merged with the practice provisions, and it would be safe to say that any 
practice requirement specifically made applicable to the claimant was jurisdictional 
in the sense that there was no consent to suit in the event that it was not obeyed. 

To a limited extent the present act maintains this rule. It specifically limits its 
waiver of immunity from liability and action by a proviso that the claimant must 
comply with the provisions of this article.11? The word “article” is however helpful, 
for it is the second article of the act with reference to jurisdiction of the court which 
is meant. The practice provisions have been set up as a separate third article of the 
statute and presumably are not therefore jurisdictional limitations. The statutes of 
limitations are specifically jurisdictional.11* A death claim must be filed within 
ninety days from the appointment of an executor or administrator of decedent. A 
claim for injury to person or property must be filed within ninety days from the 
accrual of the claim. In lieu of filing a claim within ninety days in both of these 
instances, a notice of intention to sue may be filed within ninety days, and the 
claim itself filed within two years of the death of the decedent or the accrual of the 
claim in a personal injury or property damage case."1* In the event of failure so to 
file a claim or notice of intention within ninety days, liberal powers to excuse the 
error are given to the court in its discretion, upon application, before the expiration 
of the two-year period as stated above.'!® In the case of disabilities, the claim may 
be presented within two years after the removal of the disability.4* No judgment 
may be awarded on a claim which, as between citizens of the state, would be barred 
by lapse of time.’ Claims or notices of intention must still be filed with the clerk 
and with the attorney general, except that the court may excuse the failure to file 
with the attorney general if the clerk of the court shall have delivered a copy within 
the time required.71® 

The rules of pleading are simple: Claimant must state in his claim the time when 


° Buckles v. State, supra note 107. 

11 See former Court of Claims Act (1920, as amended) §12. No comparable provision is included in 
the present statute. 

42N. Y. Court of Claims Act, §8. 

48 They are included within Article II, entitled “Jurisdiction.” See supra note 112. 

44N. Y. Court of Claims Act, §10(2)(3). 118 7d, §§10(5), 11. 218 Td. §10(5). 

“TN. Y. Const. Art. iii, §19; N. Y. Court of Claims Act, §12(2). See Oswego & Syracuse R. R. v. 
State, 226 N. Y. 351, 124 N. E. 8 (1919). See also discussion in Law Revision CoMM'N supra note 51, 
975-979. 
*48N, Y. Court of Claims Act, §11. 
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and place where the claim arose, the nature thereof, and the items of damage or 
injuries claimed to have been sustained, as well as the total sum claimed.1!® The 
notice of intention, however, need not contain the itemization or the total amount 
demanded.!*° The rules of the court require the claimant to state whether or not 
the claim has been assigned and if so the name and address of all persons interested 
and the nature and extent of such interest.1*! The date of filing of a notice of inten- 
tion must be pleaded, and if the action is brought under a special statute, the statute 
must be pleaded.!? Verification is required.'** The court itself publishes suggested 
forms within an appendix to its rules, although it is stated that these forms as such 
have not been approved by the court.!** The state may counterclaim against claimant 
on any cause of action in favor of the state against the claimant, or against his 
assignor existing at the time of the assignment.’*° Parties claimant may be indi- 
viduals, corporations or municipalities.1*® No pleading is required on the part of the 
state; all allegations in the claim are treated as denied.’*? If a counterclaim is inter- 
posed, however, obviously a pleading is required in the same form as required of 
claims, and in this event a claimant must file a reply.28 Motions in the nature of 
demurrers may be submitted to the court on eight days’ notice, for dismissal of a 
claim or counterclaim on the ground that a cause of action is not stated, or on the 
ground of lack of jurisdiction of the claim or subject matter.12® The court has liberal 
powers to permit amendments,'*° to order claims tried together with or without 
consolidation,’*! to open up defaults,!8* to reopen trials for further evidence’** and 
to grant new trials in accordance with the powers of the supreme court in ordinary 
civil actions.** It may order the bringing in of additional parties (called, in the 
statute, interpleader) whenever necessary for the complete determination of the claim 
or counterclaim, and a procedure for such bringing in of parties is prescribed.*> No 
provision is made, however, for interpleader to determine adverse claims, such as that 
permitted in equity and under special statutes in the Supreme Court practice.'*® 
The state may have an examination of the claimant before trial on a simple five 
days’ notice on any facts involved in any type of claim.1** The claimant may get 
an order from the court for the examination of any state officer or employee or 
witnesses with regard to certain facts with somewhat the same limitations as the 
Civil Practice Act makes in ordinary civil actions with regard to examinations before 
trial of adverse parties or witnesses.'** Trial is had without a jury before one judge 
and judgment is rendered by one judge unless the presiding judge orders a three- 


32° Td. §11; Rules of the N. Y. Court of Claims, Rule 9. 320 Ibid. 

322 Rules of the N. Y. Court of Claims, Rule 9. 322 Ibid. 123 bid, 
324 See App. to Rules of the N. Y. Court of Claims, n. 5. 

#26. Y. Court of Claims Act, §9(3). 128 Td, §9(2). 

727 Rules of the N. Y. Court of Claims, Rule 13. 328 Td, Rules 14-15. 


12° Td. Rule 19. 

780N, Y. Court of Claims Act, §9(8); Rules of the N. Y. Court of Claims, Rule 16. 

#91 N. Y. Court of Claims Act, §9(5). 2°? Jd. §9(8). 188 Ibid. 384 Ibid, 
385,N. Y. Court of Claims Act, §§9(6), 14. 

28° See N. Y. Crvit Practice Act, Arts. 28, 28-a, §§285-287, §§287-a-287-e, §51-a. 

#97 N. Y. Court of Claims Act, §§17-18. 388 Td. §12(3). 
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man court, in which event concurrence of two judges is necessary for decision.1*® 
Intermediate motions and applications are heard by one judge.*° Briefs and requests 
for findings of fact and conclusions of law may be submitted, and usually are, and 
exhibits are retained by the parties after trial until demanded by the clerk.1*1 The 
trial results in a decision by the court, on which a judgment is entered.1*? After the 
entry of a judgment in favor of claimant, the Comptroller of the state, upon consent 
of the Attorney General, may pay such part of the judgment as is not the subject of 
an appeal by the state, or upon order of the Appellate Division may be compelled to 
do so.!48 No judgment may be paid without a certified copy thereof being filed with 
the comptroller, together with a certificate of no appeal from the Attorney General, 
and a release and waiver of attorney’s lien by the attorney for the claimant.1#* The 
legislature annually appropriates a lump sum amount for the payment of Court of 
Claims judgments.**° 

Appeals from judgments of the Court of Claims are taken to the Appellate . 
Division, Third Department, of the Supreme Court except that claims which arose 
in the Fourth Department are taken to the Appellate Division for that Depart- 
ment.14® Under the provisions which govern the jurisdiction of the Court of 
Appeals, appeals may be taken ultimately to that court.1** No costs or disbursements 
are allowed in the Court of Claims except that an allowance for searches and abstracts 
must be allowed in land appropriation cases.1*8 

Except in the case of canal claims there are no provisions permitting the state to 
settle claims made against it. In canal claims the superintendent of public works with 
the consent of the state may make settlement of claims where the amount thereof 
does not exceed five hundred dollars.*® In other cases a specific provision against 
implying liability prevents actual settlements.°° There are, however, two specific 
practices which are analogous to settlements. Where a compromise is actually agree- 
able to both parties, the court often hears the proof of claimant, and the state offers 
no proof, the assistant attorney general in charge informing the court that an award 
of a specified sum is not objectionable. There is also a specific rule permitting the 
submission of a case to the court on an agreed statement of facts.15' The expense of 
a trial in the court often makes it difficult in minor cases for a claimant to present 
his facts, especially in view of the fact that no costs may be allowed.1*? It would be 
well if the legislature were to permit the settlement of small cases generally as it has 
already done in the case of canal claims. 


389 Thid. 140 Tid. *41 Rules of the N. Y. Court of Claims, Rules 26, 27. 

142. Y. Court of Claims Act, §20. Rules of the N. Y. Court of Claims, Rule 28. In the appendix to 
its rules, the Court publishes, unofficially, suggested forms of judgments. 

448. Y. Court of Claims Act, §20(5). 

*** Td. §20(6). The Court itself has published notes on the drafting of judgments and the procedure 
to obtain payment. See appendix to rules of the Court of Claims. 

74° See appendix to this article, infra. 146 NT Y. Court of Claims Act, §§24-26. 

™7N. Y. Crvit Practice Act, §589(1). For the jurisdiction of the Court of Appeals, see N. Y. 
Const., Art. vi, §7; N. Y. Crvit Practice Act, Art. 38. 
*48N. Y. Court of Claims Act, §§27, 28. 149 N.Y. Canal Law, §120. 
460N. Y. Court of Claims Act, §12(1). 181 Rules of the N. Y. Court of Claims, Rule 18. 
3°2.N. Y. Court of Claims Act, §27. 
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ADMINISTRATION OF THE SYSTEM 
(a) In general 

The principal offices concerned in the administration of tort liability in New York 
are those of the court itself, of the Attorney General, of the Department of Public 
Works, and of the Department of Audit and Control. 

The organization of the Court of Claims itself has already been discussed.!** 

In the office of the Attorney General, a bureau of claims has been organized con- 
sisting of two divisions, litigation and investigation. An assistant attorney general is 
in charge. He supervises sixteen assistant attorneys general, of whom twelve are 
situated in Albany, three in New York City and one at Rochester. In the division of 
investigation and appraisal there is a supervising claims investigator who reports to 
the assistant attorney general in charge of the bureau. This official is assisted by nine 
claims investigators, of whom seven are in Albany, one in New York City, and one 
in Buffalo. Ten stenographers and clerks are assigned to the bureau, the total 
budgetary expense being, for 1941, $148,970 for personal service and $41,250 for 
maintenance and operation, the latter item including funds for printing, equipment 
and supplies, travel, communication and fees for experts and other witnesses.!*+ 

In the Department of Public Works, which has the power to agree on value with 
the land owner prior to filing a claim in appropriation cases when land is taken for 
grade crossing eliminations, canal improvements or flood prevention, and which also 
has the duty of preparing the factual defense in contract and tort cases with the staff 
of the Attorney General, there is also a division which devotes itself to Court of 
Claims practice. In land appropriation cases there is an associate land and claim 
adjuster who is assisted by four men who devote their entire time to investigation 
and appraisal in this type of case. Then there is a principal claims engineer who is 
assisted by three engineers permanently assigned to his office, who prepares the 
defense from an engineering point of view in contract cases, and who provide the 
office of the attorney general with the initial statement of facts in tort cases. Both in 
contract and in tort cases this office furnishes the Attorney General with such factual 
and expert witnesses as may be required. Obviously in many tort cases these wit- 
nesses and experts must come from other state departments who are involved in a 
particular claim in litigation.1°5 

The Department of Audit and Control is concerned with the payment of judg- 
ments of the court. Judgments on account of damages caused by the canals are 
handled by one person employed in the canal bureau. Judgments for appropriations 
of land are handled by the land division of the audit bureau. Judgments for dam- 
ages from grade crossing eliminations are handled by the highway division of the 
audit bureau. Both of these divisions have of course many other functions and duties. 
All other judgments of the court, for contract or tort, are handled by one person in 


158 Supra notes 25-42. 

*5Tetter, Hon. John J. Bennett, Attorney-General of New York, to the writer, Feb. 24, 1942. 

485 Tetter, Hon. Arthur W. Brandt, Superintendent of Public Works of New York, to the writer, 
Feb. 21, 1942. 
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the executive division of the office, assigned to this work in conjunction with other 


duties.15¢ 


(b) Investigation and Compromise 

When a claim or notice of intention to file a claim is filed, it is first referred to 
the Assistant Attorney General in charge of the Bureau of Claims. He refers it to 
the Supervising Claims Investigator, who causes an investigation to be made, consults 
with the department of government concerned, interviews witnesses, obtains experts, 
photographs, maps, etc., and prepares a report. Due to the great number of claims 
which involves matters under the control of the Department of Public Works (e.g., 
highways, canals, public buildings, etc.) the services of the principal claims engineer 
in that office are much in demand, and the specialization which obtains in that 
department is essential. Upon rendition of a report, the assistant attorney general 
in charge assigns the claim when filed to an assistant, who prepares the case for trial. 

Canal cases up to $500 may be settled by the Department of Public Works with- 
out filing of a claim.1®* There is no comparable provision in other types of cases. As 
liability against the state may not be implied, settlements in other types of cases are 
possible only after filing of a claim, by the state’s presenting no evidence when the 
claim is reached for trial, and by a statement at that time that no objection is made 
to an award in a stated amount.!®° 


(c) Litigation 

Litigation is conducted before a court composed of either one or three judges.1®® 
A deputy clerk of the court acts as court stenographer. The assistant attorney gen- 
eral who has been assigned to the case by the assistant in charge of the bureau of 
claims tries the case. He is assisted by the investigator from his own department and 
usually by the principal claims engineer from the Department of Public Works. 
Witnesses from other state departments or from outside the state government have 
been obtained and are present. Sometimes assistance during the trial is rendered by 
other state officers and employees. 


(d) Payment of Awards 

There is no way possible to estimate the amount of awards of the Court of Claims 
during a prospective fiscal year. Hence the budget bill of the state carries a lump 
sum appropriation annually for judgments of the Court of Claims.’®° Invariably the 
amount of the judgments have exceeded the appropriation. When the amount ap- 
propriated is exhausted, the Comptroller purchases the judgment, thus paying the 
claimant, as an investment for the sinking funds of the state pursuant to law, and 
when a new appropriation is available, these sinking funds are reimbursed with 
interest as allowed by law when computing interest for the payment of judgments.!** 


**° Letter, Hon. Joseph V. O'Leary, Comptroller of the State of New York, to the writer, March 


2, 1942. 
157 Supra note 149. 198 Supra note 150. 

25° Supra note 138. 169 See appendix to this article, infra p. 281. 

© See N. Y. Court of Claims Act, §20(7)(8); N. Y. State Finance Law, §98(4). See (1916) Ops. 
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This procedure meets effectively the problem of enforceability of a judgment against 
the state, since payment by this method may be compelled by the claimant, whereas 
no remedy could be made available to a judgment creditor to compel an appro- 
priation.1®? 

ConcLusIons 

Certain conclusions may be drawn from the history of state liability in New 
York.1®* Some are obviously mere personal opinion, but some have a very definite 
foundation in the development of the law. 

1. The “honesty of sovereignties” will not result in the bankruptcy of sovereign- 
ties. The amount of awards of the Court of Claims in New York does not exceed 
even one percent of the state budget. These total awards are inclusive of obligations 
which the state must constitutionally pay to support its exercise of the power of 
eminent domain, of obligations in contract which every state must meet in order to 
maintain its credit, as well as of awards in tort. It may be assumed that the awards 
in tort claims are not a large percentage of the total awards. 

2. The system of making awards by specific legislative enactment, as is done in 
Congress, or of conferring jurisdiction in specific cases on a court or board of claims 
as was done in New York prior to 1929, is undesirable and ineffective. 

3. Jurisdiction over suits against the state should be conferred on a special state 
tribunal, 

(a) because of the specialized knowledge it will acquire in contract and land 
appropriation cases 

(b) because it does not subject the state as a defendant to the prejudices of 
particular localities 

(c) because it insures a uniform point of view on unliquidated damage cases 
arising throughout the state. 


4. This tribunal should be a court, rather than an administrative agency, with 
judicial powers, a court of record, of equal dignity with the major court of original 
jurisdiction in private law cases in the state. 

5. The court so created should have a constitutional, rather than a legislative, 


status,2®4 


Atr’y Gen. 358; (1925) Ops. Atr’y GEN. 131; (1926) Ops. Att’y GEN. 73. See also note on the 
binding character of a judgment against the state, (1932) 17 Corn. L. Q. 254. 

1°2 See Maguire, State Liability for Tort (1916) 30 Harv. L. Rev. 20; Zane, A Legal Heresy (1918) 
13 It. L. Rev. 431; Martindale, The State and its Creditors (1882) 7 So. L. Rev. (N. S.) 544, 548; 
Freund, Private Claims Against the State (1893) 8 Pov. Sct. Q. 625, 639. See also Mr. Justice Holmes in 
Kawanakoa v. Polyblank, 205 U. S. 349, 353 (1907). 

188. No attempt has been made here to make suggestions with regard to the improvements in the 
practice of the Court of Claims, in so far as the problem seems to be local. For instance, it might be 
suggested that the Judicial Council require a breakdown in the statistics which are filed by the clerk in 
order to make possible further study, similar to that reported in David and Feldmeier, THe ADMINISTRA- 
TION OF Tort LiaBILITy IN Los ANGELES (Committee on Public Administration, Social Science Research 
Council, 1939). Likewise, it might be suggested that some procedure be adopted for the determination of 
adverse claims, supra notes 35-36. In some instances, too, a removal proceeding from the Court of Claims 
to the Supreme Court might be considered where suit is brought for personal negligence against the 
tort-feasor and also suit against the state, respondeat superior. 

3° For recent developments in New York, see supra note 18. 
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6. The tenure of office and salary of its judges should be equal to those of the 
major court of original jurisdiction in private law cases in the state. 

7. In assuming liability, care must be taken to enact a statute which will both 
waive immunity from suit, and in addition assume a substantive liability identical 
with that of individuals and corporations. 

8. A means should be found to enable the state to settle, below a specified figure, 
claims made against it, upon which liability may be conceded. 

g. Care should be taken to avoid making rules of procedure in the tribunal limita- 
tions upon the consent to suit, thus resulting in undue restrictions upon jurisdiction. 

10. Obviously statutes of limitations and notice provisions will be strict. The 
tribunal should be given discretionary powers within limits to excuse prompt filing 
of claims if floods of special claims statutes are to be avoided. 

11. When the system of state liability is set up and is found satisfactory, constitu- 
tional limitations upon the power of the legislature to pass claim bills should be 
enacted, and a constitutional assumption of liability should be made. 
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AROS... 868} 23,970,667! 372) 10,175,671! 310) 193) 2,607,039) 117) 8,454,943) 2,149,816) 930) 402) °39, p. 95 
7/1/1938 to 

6/30/1939. .| 936) 23,153,151] 229) 15,147,417) 314) 180) 9,396,841) 134) 2,798,808) 791,438) 851) 391) °40, p. 97 
7/1/1939 to 

6/30/1940. .| 851) 26,104,918) 353) 4,186,564) 334) 181) 7,778,739) 153] 2,936,761; 745,910) 870; 400) ’41, p. 104 
7/1/1940 to 

6/30/1941. .| 870! 19,575,981) 359) 3,324,583 on 217| 2,467,175 ~ samenaies 498,023) 866) 431) °42 p. 110 

*Cents omitted. 6 claims restored. 
Taste II 
APPROPRIATIONS AND Awarps—CourT OF CLAIMS JUDGMENTS 
Fiscal Year Amount Appropriated | Citation Awards 
7/1/1935 to 6/30/1936..... .  $ 500,000.00 Laws 1935, c. 51, p. 454 $1 048,472.52 
7/1/1936 to 6/30/1937..... 500,000.00 Laws 1936, c. 168, p. 475 1,055,512.31 
7/1/1937 to 6/30/1938..... 750,000.00 Laws 1937, c. 126, p. 550 2,149,816.65 
7/1/1938 to 6/30/1939..... 750,000.00 Laws 1938, c. 19, p. 32 791,438.82 
7/1/1939 to 6/30/1940..... 750,000.00 Laws 1939, c. 461, p. 1154 745,910.84 
7/1/1940 to 6/30/1941..... (a) 750,000.00 (a) Laws 1940, c. 128, p. 637 498 ,023 .76 
(b) 301,623.01 (b) Laws 1940, c. 877, p. 2184 

7/1/1941 to 6/30/1942... 1,050,000.00 | Laws 1941, c. 101, p. 622 sb sesecees 














PROPOSED STATE AND LOCAL STATUTES 
IMPOSING PUBLIC LIABILITY IN TORT 


Epwin BorcHAarD* 


I 


Some twenty years have now elapsed since the agitation for community assump- 
tion of liability in tort began to receive general attention and public approval. Since 
that time numerous statutes have been passed dealing with the subject by piecemeal. 
There is no uniformity in the development throughout the states and cities of this 
country, but even where the reform is not yet reflected in actual statutes, judicial 
opinion has tended to question the ancient maxims which left the victim of a com- 
munity injury without practical redress. The movement for reform in the distribu- 
tion of the risks of injury has culminated in the revised federal tort claims bill which 
on January 14, 1942,' received the strong endorsement and recommendation of 
President Roosevelt.” 

The anachronisms and injustices produced by the theories of sovereign immunity 
from suit and sovereign exemption from tort liability have been adequately dis- 
cussed.’ The present issue is therefore no longer one of proving the impropriety of 
old rules which purported to discharge a societal obligation by throwing liability on 
a negligent but often financially irresponsible officer or body, but of distributing 
effectively and justly the costs of official maladministration due to the inevitable con- 
sequences of human deficiencies in the operation of the governmental machine. On 
the one hand, it is now recognized as unfair to allow the unfortunate victim of official 
negligence to sustain alone the burden of his loss; on the other hand, it is poor 


* LL.B., 1905, New York Law School; A.B., 1908, Ph.D., 1913, Columbia University. Professor of 
Law, Yale School of Law, since 1917. Author: NeuTRALITy FoR THE UNITED States (with P. S. Lage) 
(1940); ConvicTING THE INNOCENT (1932); LaTIN-AMERICAN CoMMERCIAL Law (with T. Esquivel 
Obregén) (1920); DEcLARATORY JUDGMENTS (1918, 1934, rev. ed. 1941); and other books. Contributor 
to American and European legal periodicals. 

+88 Cong. Rec. Jan. 14, 1942, at 323. See Armstrong and Cockrill, The Federal Torts Claim Bill, 
infra p. 327. 

? The first federal bill was introduced by Representative Underhill of Massachusetts in 1925, and the 
current bill, S. 2221, 77th Cong., 2nd Sess., introduced by Senator Van Nuys Jan. 23, 1942, carries over 
the fundamental principles of the 1925 bill. In 1928 that bill, as amended, was passed by House and 
Senate, but was pocket-vetoed by President Coolidge because the Comptroller General had worked his 
way into the bill as the administrative judge of tort claims against the United States, and then was to be 
counsel for the United States on appeals from his decisions to the Court of Claims. This met with objec- 
tion from the Attorney General. Then for some years the Employees’ Compensation Commission sought 
to enlarge its jurisdiction in the revised bill of Senator Howell in the early ’30’s. Finally, Attorney 
General Cummings, appreciating the need for this legislation, made the bill an administration measure 
and it has so remained. 

* Cf. in lieu of more voluminous citations Borchard, State and Municipal Liability in Tort—Proposed 
Statutory Reform (1934) 20 A. B. A. J. 747-752, 793-794, and literature there cited. 
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administration to purport to make the officer alone responsible. Foreign systems had 
long reached the conclusion that the employing governmental unit should stand 
behind its erring official and assume responsibility for the community as a whole for 
certain types of flagrant defects in administration. 

This has led some reformers, influenced by the theory of workmen’s compensation 
and other instances of community assumption of risk, to advocate a theory of social 
insurance, without fault. The country, however, is not prepared for such a radical 
institutional change. Since legislatures must be convinced, it is best to adhere to 
common law conceptions of fault and simply transfer to the community the respon- 
sibility for some of the major delinquencies, tested by common law principles, in the 
administration of the governmental machine. This does not mean that the govern- 
ment shall be an insurer or that every activity which may produce injury to an indi- 
vidual shall be the source of governmental responsibility. The government is not in 
the same position as a private corporation and may properly be afforded certain 
exceptions and defenses which would not be available to a private corporation. I 
am not among those-who frown upon the distinction between “corporate” and “gov- 
ernmental” activities, since this division of public function has an historical origin 
going back to Bartolus, and but for this distinction we might have had even more 
difficulty in making inroads upon the much misunderstood and surely undemocratic 
maxim that the king, state or government can do no wrong. The distinction, indeed, 
has served a valuable purpose, first, in segregating for community liability at least a 
large class of municipal activity, and second, after long exploitation of the distinction, 
to expose its artificiality and frequent injustice. 

Two activities effectively demonstrated the practical impropriety of continuing 
the distinction in modern life—first, the legislative expansion of liability for the 
defective care and maintenance of highways, streets and sidewalks, essentially govern- 
mental functions, and second, the legislative admission that injuries inflicted through 
the negligent operation of publicly-owned or operated motor vehicles should impose 
liability regardless of whether the vehicle was employed by a municipal transporta- 
tion system, public suppliers of gas or electricity, a garbage collector, a policeman or 
a fireman. Furthermore, the considerable increase in the ownership of public 
property made it seem inappropriate to claim exemption from the rules governing 
negligence and nuisance. 

But even if we have now reached the stage where substantive community respon- 
sibility with certain exceptions is conceded, we are still far from agreement on the 
statutory expression of such liability and the procedural conditions on which it may 
be practically administered. Apart from orderly procedure, the community needs 
protection against the unfair and dishonest claimant and may well demand from the 
legislature statutory safeguards against imposition. With this qualification, there has 
been much legislative activity during the last few years in recognition of the change 
in public and social opinion which now accepts community responsibility in tort. 
Some states, like New York and California, have made great advances which might 
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serve as a model. In some cities, like Chicago, an enlightened effort has been made 
to administer more effecively and justly the limited liability admitted. The admission 
of liability for state activity is of comparatively recent date, and here New York, 
Michigan and Illinois appear to be in the vanguard. During the last ten years com- 
mittees of the American Bar Association and of the American Political Science 
Association, of which the writer has had the honor to be chairman, have studied the 
subject with a view to sound statutory change. The Committee on Public Adminis- 
tration of the Social Science Research Council has sponsored exhaustive investigations 
of the administration of municipal tort liability in the cities of Los Angeles, Boston, 
Chicago, Medford, Massachusetts, and Austin, Texas. This experience is now 
available. 


II. Sratutes 


As already observed, the crucial problem now is to frame the substantive law and 
the procedural requirements in such a way as to do justice to the individual and 
protect the community against imposition. The financial consequences of the accept- 
ance of community tort liability are to some extent known and yet to some degree 
unknown. The studies made in the five cities above mentioned indicate that possibly 
five sixths of community tort liability is already covered by the statutes or judicial 
law which admit municipal liability in the field of “corporate” activity, in the care 
of streets and sidewalks, in the management of public buildings, and in the operation 
of municipally-owned or commandeered vehicles. It is established by these studies 
that the bulk of the claims are small, that most of them are either settled or with- 
drawn, and that of those which go to judicial recourse, only a relatively small 
percentage, if any, of the total claim is recovered. The gaps to be filled by an 
extension of tort liability would involve mainly what has been known as govern- 
mental activity, namely, police and fire administration, recreation and public educa- 
tion, public health and hospitalization, transportation facilities like airports, and 
similar public services. The experience in these fields would probably not be greatly 
different from those already covered. The unknown factor in the equation is the 
possibility of some sudden catastrophe, like the breaking of the St. Francis Dam in 
Los Angeles, which flooded and damaged a large valley area and imposed a com- 
munity loss which had to be covered by a bond issue, to be liquidated over a long 
period. These occurrences are rare and their attribution to the negligence of a public 
officer even rarer. 

Other problems present themselves. Should there be separate Acts for the admin- 
istration of state liability through a state board or court, and for municipal liability 
to be administered by the city alone on its own responsibility? Is it feasible to include 
both state and political subdivision in one statute to be administered under the super- 
vision of a central state administrative board, with the state assuming some of the 
liability of the small towns beyond a certain amount? This is a very practical prob- 
lem, since the small towns by habit and experience are likely to vote through their 
representatives against the assumption of community liability if they themselves are 
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to bear more than a limited amount. They may feel that one negligent accident, 
especially to a stranger, might swamp them financially. In the drafts to be presented 
hereafter an effort has been made to present model alternatives by way of (a) state 
liability alone, (b) municipal liability alone, and (c) a limited joint assumption of 
the liability. 

Further questions present themselves: (a) Shall the statutes, with a view to 
insuring legislative support, admit liability for certain specific matters only, admitting 
of piecemeal extension as experience dictates, or (b) shall the statutes admit com- 
munity tort liability in principle with certain stated exceptions only, as in the case 
of the federal bill? Expert support can be obtained for either solution. 

If exceptions are to be made, what should they cover? The federal bill, after 
excluding discretionary functions from the category of tort, excepts claims for loss, 
miscarriage or negligent transmission of postal matter, claims in connection with the 
assessment or collection of taxes or customs duties, or detention of goods by customs 
officers, claims arising out of the administration of the Trading with the Enemy Act 
or by the establishment of a quarantine, injuries to vessels going through the Panama 
Canal, claims arising out of assault, battery, false imprisonment, false arrest, mali- 
cious prosecution, abuse of process, libel, slander, misrepresentation, deceit or inter- 
ference with contract rights—breach of contract, express or implied, being already 
covered by the Tucker Act of 1887—damages caused by ihe fiscal operations of the 
Treasury, claims arising out of the activities of the military or naval forces or coast 
guard during time of war. These exceptions are comprehensible. While some of 
them would make a city liable, the question remains whether some similar exceptions 
should not be made in a municipal liability bill positing tort liability in principle. 

Shall a jury be permitted? In the administration of federal and state liability, 
whether through administrative channel or courts, juries are excluded. In the matter 
of municipal liability, corporation counsel from New York and Chicago regard the 
jury as a protection against a possibly weak judge and see no danger of exaggerated 
verdicts because the government is a defendant. Plaintiffs, however, generally de- 
mand juries, which might indicate a belief that they are an advantage to the claimant. 
The drafts submitted allow cities to exercise an option in demanding jury trial. 

Negligence. There is some expert opinion demanding a definition of the standard 
known as negligence or lack of due care. Definition is difficult because negligence 
depends so greatly upon the state of facts to which the standard is to be applied. 
California holds that running motor vehicles are free from negligence in cases of 
emergency provided an audible signal was given by siren. But it is difficult to define 
emergency. Excessive speed may be required in going to a fire but not in returning, 
so that the standard of negligence would here be different. Mr. David of Los Angeles, 
an exceptionally qualified expert, believes that in some cases the city might be more 
liable than a private owner, for example, in the case of falling limbs from trees on 
unimproved land devoted to park uses, although negligence here might be difficult to 
demonstrate. Whereas liability for defective drains and surface water deposits is now 
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about the same in Los Angeles as private liability, Mr. David fears that a general 
statute might result in imposing more liability on the city than on private individuals, 
He believes that the public is ready to assume some liability not based on fault, as in the 
case of the stray bullet of the policeman, the damage to parked automobiles from 
passing fire apparatus, etc., unless the victim is guilty of contributory negligence, 
Perhaps belief in an emergency, such as a false fire alarm, should be enough, without 
proof of the actual existence of such emergency. There is not much sentiment for 
limiting contributory negligence to comparative negligence as in admiralty, so that 
even slight contributory negligence would defeat a claim. 

Pain and suffering. The Boston experience has led the Boston investigators‘ to 
recommend that this element of liability in personal injury cases be eliminated. This 
is justified on the ground that pain is an unknown and precarious element in dam- 
ages and that its exclusion would protect the city against exaggerated claims. While 
everyone would protect the city against excessive claims, not all experts agree that 
pain and suffering should be excluded as an element of damage. Perhaps if the j jury 
were eliminated it would be unnecessary to exclude it. 


III. Procepurat Limitations 


It is obvious that there must be some safeguards not only against unjust or unsub- 
stantial claims, but against late claims filed so tardily that the defendant municipality 
has no opportunity to examine the place of injury, the person injured, the witnesses 
and the attending facts. For this reason a fairly prompt notice of the claim is neces- 
sary whether prosecution of the claim follow or not. Some cities require notice of 
the claim within thirty days, and Massachusetts limits notice in snow and ice cases 
to ten days. There is a feeling that the thirty-day period might be extended by court 
or city attorney if the disability of the victim is such as to prevent timely notice. 

Since the statutory notice is the condition of a valid claim, it is important whether 
the conditions be applied strictly or loosely. The California and some other courts 
hold that a defective notice may be valid if the defect is such as not to have 
prejudiced the city. But there is no waiver of the requirement that the notice must 
be filed in the statutory period. Massachusetts holds that a defective notice must be 
corrected within five days if the city notifies the claimant of the defect. The thirty-day 
provision appeals to some courts as so short as to persuade them to adopt a doctrine of 
substantial compliance with the notice requirements. For that reason, the Chicago 
expert favors a ninety-day notice rather than thirty, since Chicago obtains cooperation 
from other government departments in reporting and investigating claims. Never- 
theless, it appears that 60% of the cases in Chicago are blind, that is, without report 
from the police. Such a report is likely in motor vehicle accidents but not necessarily 
in street and sidewalk accidents. 

Until persons become familiar with the new law in cities not now admitting wide 
liability, it might be appropriate to construe the notice requirements broadly, whereas 
in municipalities in which claims are common it may be more appropriate to con- 


“Messrs. Edgar Fuller and A. James Casner. 








4a Gate 2 a 


nm 


i ee @& - hUrrrOhlUCU rl Uc OtlC DC a tlCcrlOlUlClUeetlC rr lC lC ee lUewUlC(<i lO OUCH Ce 

















Proposep Statutes Imposinc Pusiic Torr Liasivity 287 





strue the requirements strictly. Notice may also be less important, where the claim 
may be submitted, as in Chicago, by petition to the City Council without opportunity 
for judicial relief. 

There is some difference of opinion among the experts as to whether a complete 
claim form, as in Los Angeles, should be filled out by the claimant and filed under 
oath. There is some advantage in a claim form, since it assists the claimant in specify- 
ing the details of his claim and affords the city some protection, by opportunity for 
investigation, against unfounded claims. Since the city’s protection does lie in a 
speedy investigation whenever the police or other department reports an injury, it 
may be well to insist on claimant cooperation in making the necessary investigation. 
This includes speed in filing the notice of claim. 

It should not matter whether the claimant or next friend signs the notice of claim, 
nor is it essential that the notice be under oath. In case of suit of course a verified 
complaint must be filed. The claimant should also, as in New York, be compelled 
to submit to examination before trial, including a medical examination. This is 
accomplished in Chicago by making examination a condition of settlement, which in 
Chicago is permissible only after suit has been filed. In New York a claimant for 
judicial relief must show that he has filed the claim, submitted to an examination, 
and that the Comptroller, an independent accounting officer, has failed to pay it. 

Settlement. There should be an opportunity to settle meritorious claims before 
suit and trial, but there is considerable difference of opinion as to who should assume 
responsibility for such settlement. It seems to be a fact that even in cases where the 
City Council reserves the final power to settle claims, it relies largely on the city 
attorney’s office to make the necessary recommendation. Some cities, like Philadelphia 
and Medford, appropriate a sum of money to the city attorney for the settlement of 
claims, throwing responsibility upon him for safeguarding the interests of the city. 
In New York, the Comptroller decides on the payment of claims, the Law Depart- 
ment coming into the case only after the Comptroller rejects the claim. There is an 
opinion that since in small cities the law officer has no facilities for making the 
necessary investigations, the City Council, which presumably also has little oppor- 
tunity of that kind, should assume responsibility for the settlement. In large cities, 
where the Law Department is likely to be well equipped, it would be feasible to 
allow the city attorney to settle claims subject to the approval of more than one 
official of the Department, and perhaps subject to the approval of the City Council. 
It has been said that to allow a law department to pass upon claims presupposes a 
budget, and since only a small percentage of cities have budgets, the Council must 
necessarily act. Perhaps the city attorney should have authority finally to settle only 
small claims, at any stage of the proceedings, whereas large claims should be settled 
by the Council upon advice and recommendation of the city attorney, but under 
Council responsibility. This is the Los Angeles practice. 

Most claims are small, and hardly warrant the expense of a judicial trial. Hence 
the city attorney ought to consider himself a quasi-judicial officer, acting as much in 
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the interests of the citizen as in the interests of the community. In either event, city 
attorney or Council, the first responsibility for investigation and judging the merits 
of the claim will necessarily fall on the city attorney, who in the case of small claims 
would make or offer a final settlement and in the large claims would recommend, 
But in either event his determination would carry much weight. The Assistant 
Corporation Counsel in Chicago, in charge of tort claims, favors the power of the 
office to settle claims up to $7,500, or even $10,000. 

Notice of defect. There is another kind of notice besides notice of claim. This is 
notice of the defect which is a condition of municipal negligence. The municipality 
has not ordinarily the facility to watch hundreds of miles of streets and sidewalks 
and promptly notice all defects that storms and other exceptional conditions might 
create. It is therefore general law that the defect must be called to the attention of 
the Mayor, the City Council, or some other appropriate municipal official before the 
duty to repair and therefore negligence by failure to repair can begin. Nevertheless, 
courts in many states have invented the doctrine of constructive notice by which an 
unsatisfactory condition of affairs of long standing may serve in place of actual notice 
to found liability. 

The time allowed for repair can perhaps not be stated in a statute but must be 
designated as a “reasonable” time. Here a problem arises in the case of small towns 
that do not have the funds to undertake repairs. The New York statute on this point 
appears to make no allowance for this fact and to hold the city, town, county or 
village liable if it has not performed the duty to repair a major defect causing injury. 

California in 1936 developed a “minor defect” rule which limited materially the 
number of sidewalk cases. This rule was to the effect that when the defect is minor 
it warrants the inference that there was an assumption of risk or that there was no 
constructive knowledge, and therefore no recovery is allowed. The minor defect also 
covers cases where it cannot be assumed that the defect is dangerous, such as a crack in 
a wall. A slight difference in the level of sidewalk slabs, which often causes accidents, 
is considered in Los Angeles a minor defect and hence to create no liability. In 
Chicago, on the other hand, where the duty to maintain streets in a reasonably safe 
condition is strictly construed, such a difference in levels would not be considered 
minor and does create liability. The theory of such strict construction is that streets 
and highways are the most used city property, that there is always insufficient money 
for repairs, and that climate causes sidewalk defects. This makes the city more nearly 
an insurer and has raised the question in many cities whether community liability 
should be assumed at all. For two years New Haven denied any community liability, 
but then restored it. The Austin charter exempts the city from liability for sidewalk 
injuries. Massachusetts appears to have a $4,000 ceiling in sidewalk cases. 

The snow and ice cases give rise to similar considerations. It is difficult to prove 
municipal negligence in failing to remove accumulations of snow or ice, so that some 
argument could be made either for assuming liability completely, regardless of fault, 
or denying all liability. Chicago compromises by denying liability except for un- 
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natural accumulations, such as those caused by negligence in maintaining drains. 
Over ten per cent of the Medford cases were claims arising out of injuries due to 
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snow and ice. 

The small town. It is hard to determine whether the individual is better protected 
in the small town than in the large city. It appears that in small towns there is an 
indisposition either to make claims for accidents or to press them, and it is asserted 
that very often such claims are advanced only by outsiders. The question arises 
whether, as in New York, the small town should be made wholly liable, whether an 
arbitrary dollar limit of town liability per person should be set, whether a state bill 
should cover only the larger cities, leaving the small towns to opt whether they will 
accept community liability in tort, or whether the town liability should be limited 
and the balance assumed by the state. The New York law of 1941 appears to have 
made no differentiation in this respect between cities of the second class, counties, 
towns and villages. A third bill herewith submitted undertakes to limit the liability 
of small towns to a percentage of the tax lists, namely, two per cent, with appropriate 
credit for accident prevention and efficiency in avoiding tort. 

Insurance. There has been some experience in the effort of various cities to insure 
against tort liability, but with the exception of motor vehicle damages, the experience 
is inconclusive. In the matter of motor vehicles insurance companies are likely to 
have actuarial experience so that the city might benefit from small premiums. Never- 
theless, figures produced by Los Angeles would indicate that for a three-year period 
the insurance premiums exceeded by far the amount of tort liability. For non-vehicle 
claims, even insurance companies have little actuarial experience so that in the long 
run they are not likely to insure for lower premiums than the amount of liability 
they would have to meet. The experience of the five cities investigated would seem 
to indicate that even in the larger cities, like Chicago, tort claims would not exceed 
$250,000 a year, and in most cases they would be infinitely less. Mr. Warp concludes 
from his study of Virginia cities that self-insurance is much cheaper than premiums 
paid to private companies. He has drafted a proposed Act to establish a state-wide 
system of municipal tort liability insurance.** Except for such type of public in- 
surance, such liability, carefully and justly administered, should be considered a part 
of the necessary overhead of administration. 

It is questionable how far a state statute can undertake to define the procedure 
to be adopted by city attorneys in the administration of tort claims. Experience 
would indicate that the equipment of such an office has depended upon the financial 
ability of the city to supply the city attorney with facilities properly to defend and 
settle claims. Good administration has induced cooperation with the police and other 
city departments to bring about prompt investigation of claims, including the use of 
photographs, the interview of witnesses, and the establishment of all facts including 
medical examination likely to clarify the legal position. The administration varies 
greatly from city to city, even apart from financial considerations. But the results of 


““Warp, Municipac Tort Liasitity in Vircinia (Burcau of Public Administration, 1941) 98, 113. 
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the studies in Los Angeles, Chicago, Boston, Medford and Austin may be of some 
value as a guide to other cities. Research in this field is difficult and haphazard, but 
it may be assumed that if a state statute imposes liability for that portion of municipal 
activity not now covered, city attorneys will develop the necessary machinery ad. 
equately to meet the situation. The statute can furnish some guiding lines and set 
out the principal safeguards. Beyond that, efficiency in operating the statute to the 
advantage of both citizen and municipality is a question of practical administration, 


IV. Tue Strate 


Four states of the United States have a constitutional prohibition against suing 
the state, twenty-two permit suit in some form, and twenty-two seem to be silent on 
the subject. Yet the situation is not as sterile as it seems. Of the four states which 
prohibit suit, one, Illinois, has nevertheless established a Court of Claims permitting 
petition even in tort and another has established a claims commission to pass upon 
claims with recommendation to the legislature. Among the twenty-two states that 
make no provision for suit against the state, the legislature often by special Act 
grants authority to sue in a given case. Investigation has established that the Texas 
legislature in a single year gave such consent in sixty-five instances and Kentucky 
in seventy-four.® In states where special legislation is constitutionally forbidden, such 
Acts may not be passed. But this simply means that the claims are presented to the 
legislature, are passed upon with as much thoroughness as possible by the committees 
on claims, and then submitted to the legislature for passage. These claims run all 
the hazards of political claims generally; whether justice is done is a matter of luck. 
This presupposes that such statutes are not considered special legislation; if they are, 
a claimant is without practical redress. 

Even in the twenty-two states where suit is permitted and special Acts not pro- 
hibited, the waiver of immunity does not extend generally to tort claims. Yet this is 
not as absolute as it seems, since numerous statutes have adopted Section 24 of the 
Uniform Operators and Chauffeurs Licenses Act, making the state liable for injuries 
wrongfully inflicted by the publicly employed operators of public motor vehicles, or 
making the state liable for injuries arising out of defects in state highways. Liability 
in contract, express or implied, and in eminent domain is common. 

In the three states which provide for judicial adjudication before a Court of 
Claims, Illinois, Michigan and New York, Illinois gives the Court jurisdiction over 
“all claims and demands, legal and equitable, liquidated and unliquidated, ex con- 
tractu and ex delicto, which the state as a sovereign commonwealth should in equity 
and good conscience discharge and pay.”® Michigan gives its court jurisdiction “to 
hear and determine all claims and demands, liquidated and unliquidated, ex contractu 
and ex delicto against the state and all its departments, commissions, boards, institu- 


"See Study of Nebraska Legislative Council, Rep. No. 17, Settlement of Claims against the State 
(1941) (hereinafter referred to as “Neb. Report’) 8. 
Ill. Laws 1917, p. 325, §6. 
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tions, arms or agencies.”” In New York, the broadest of all, jurisdiction extends to 
all cases arising from the management of canals, defects in highways, the appro- 
priation by the state of private lands, the elimination of grade crossings, erroneous 
payment of taxes, contracts with the state, and cases of tort of state officers and em- 
ployees in so far as they would give rise to actions against private individuals and 
corporations.’ As will be observed in the Appendix, this broad liability has not cost 
New York any excessive sums; limitations are worked out by the courts. 

It is perhaps better not to use the Illinois and Michigan form of expression, liabil- 
ity ex delicto, since this is likely to hamper any growth in the law. One of the 
problems in this field is to persuade the courts to expand the conception of moral 
obligations by recognizing the duty of the state to make compensation, whereupon 
the moral obligation will have become a legal one. Even where moral obligations 
are assumed, differences may arise as to what is a “moral obligation.” For example, 
a New York local Act provided for compensation to bystanders injured by police- 
men engaged in attempting to make arrests. A policeman, in tracking down a law- 
breaker, unintentionally shot a Miss Evans in the foot, whereupon the Comptroller 
disallowed the claim, not merely because it involved no legal obligation but because, 
in his view, it did not even involve an equitable or moral obligation which the city 
was authorized to discharge. The Appellate Division agreed unanimously.® For- 
tunately, the Court of Appeals, by Chief Judge Pound, unanimously reversed,’° 
concluding that the times and public policy had changed, that there was a moral 
and equitable if not a stronger obligation to assume such liability, and this even 
though the policeman’s shot might not be considered a fault or tort but a perfectly 
faultless accident. Indeed, several states admit liability for mob violence and errors in 
the conviction of innocent men, which cannot be considered strictly official torts. But 
if we would allow opportunity for growth, it might be better to express the desired 
liability without using the word “tort” and simply assume liability, as does the federal 
bill, for the “negligent or wrongful act or omission of any employee of the govern- 
ment while acting within the scope of his office or employment.” The federal bill 
adds: “under circumstances where the United States, if a private person, would be 
liable to the claimant for such damage, loss, injury or death, in accordance with the 
law of the place where the act or omission occurred.” 

Procedure for settlement of claims. Aside from the legislative private bill, or refer- 
ence to a Court of Claims for the advice of the legislature, nine states have adopted 
an administrative settlement by Claims Commission. This usually consists of a few 
state officials, and while not a court, acts more judicially in determining the validity 
of a claim than might’a legislative committee. Its findings are as a rule advisory 
only, and a dissatisfied claimant can generally present his claim to the legislature or 
to a court, where permissible. The cost of administration is trifling, since the mem- 


* Mich. Laws 1939, No. 135, §8, as amended by No. 59 of 1941. See Report oF THE [Mich.] Court 
oF Crais, for biennium ending Dec. 31, 1940. 

°N. Y. Laws 1939, c. 860, art. II, §9. 

* Evans v. Berry, 236 App. Div. 334, 258 N. Y. Supp. 473 (1933). 
1° 262 N. Y. 61, 186 N. E. 203 (1933). 
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bers of the Board are usually state officials already receiving compensation as such, 
They submit their recommendations to the legislature. Such a body is not the most 
efficient, since the members have other duties to perform; it has not the dignity or 
the equipment of a court, and can probably not make independent investigations or 
even enlist the support of other bodies. It is probably suitable to small states only. 

The Administrative Board, as formerly in Michigan and the State Board of 
Control, as in California, may however play an important part in the administration 
of tort claims. It could unify the practice throughout the State, make small adminis- 
trative settlements so as to relieve the courts—as can the federal departments up to 
$1,000—, subject to report to the legislature or subject to legislative approval, it could 
institute uniform investigating methods to establish the validity of claims, adopt uni- 
form rules for preventing and reporting accidents, with photographs and medical 
and other examination of victims and witnesses, and in other ways helpfully regular. 
ize the practice and administration of tort liability. Such an administrative body is 
appropriate, whether the state establishes a Court of Claims for suits above $2,500 
(or less) or allows the regular courts to be invoked for such purpose. Courts are 
obviously desirable, since they develop uniform rules of law and procedure, render 
final judgments not subject to legislative disallowance although requiring appropria- 
tions, and are not subject to political influence or ephemeral political considerations, 
In New York the Court of Claims consists of five full-time judges, appointed by the 
Governor for nine-year terms. In Illinois, there are three judges whose terms coincide 
with that of the appointing Governor. The federal Court of Claims was probably 
the model for these courts, although the federal judges are appointed for life. In 
Michigan, the Court of Claims established by the Act of 1939 is presided over by one 
regular circuit judge, designated by the presiding circuit judge of the state. 

The cost to the state of permitting suit in tort is relatively small. Of the 191 cases 
filed in the Michigan Court of Claims during the first two years of its existence, 141 
were adjudicated. Of these, 75 were allowed in whole or in part, and 66 denied. The 
total amount claimed in these 141 cases was $356,893.31, the amount allowed $56,- 
602.72, or only 15.85% of the amount claimed. These include claims in categories not 
strictly tort.1 In New York?* during the ten-year period from 1928 to 1937, the New 
York Court of Claims disposed of 6,070 claims, not all in tort, totaling $85,507,393.71. 
Of this number, 3,071 claims were dismissed. The awards in the remaining 2,999 


11 Before 1939, when the Court of Claims was established, Michigan had a state administrative board 
consisting of the Governor, Secretary of State, Treasurer, Attorney General, Auditor General, State High- 
way Commissioners and Superintendent of Public Instruction, with power to hear the following types of 
claims: (1) emergency claims, such as claims arising from repair of state buildings because of fire, etc.; 
(2) claims of state employees for injuries; (3) claims arising from acts or omissions of state employees 
or institutions; (4) claims arising from negligent highway construction; (5) claims of national guards- 
men; and (6) claims of dependents of members of the state police force. Allowed claims were certified 
to the auditor general, who then drew his warrant on the state treasurer. Cf. Neb. Report, at 28. The 
Michigan Court of Claims took over the work of the State Administrative Board with wider jurisdiction 
(Act 135 of 1939). The cost of operating the Court of Claims is only $4,900 per year; the only full-time 
employee is the Clerk of the Court, Mr. William T. Caughey, who supplied the statistical information. 

*2 Cf. appendix to MacDonald, The Administration of a Tort Liability Law in New York, supra p. 281. 
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claims totaled $15,165,207.50, or less than 18% of the amount claimed.1* The statistics 
for tort claims alone under the Canal and Highway Acts, as partiy merged in the 
Tort Claims Act of 1929—a monument to Attorney General Ward—show even a 
lower percentage of cost to the state. 

The appended draft of a bill covering state liability alone, presented in alternative 
form, endeavors to carry out the ideas presented above. It is based mainly on existing 
legislation or legislative bills, although in some cases models for a single section find 
their source in different acts or bills. 


Tort Liasinity oF StaTE ALONE 
(Model A) 


Section [1]. The state hereby waives its immunity for the torts of its officers and em- 
ployees and consents to have its liability for such torts determined in accordance with the 
same rules of law as apply to an action in the (highest court of original jurisdiction) 
against an individual or a corporation; the state hereby assumes liability for such acts and 
jurisdiction is hereby conferred upon the Court of Claims to hear and determine all claims 
against the state to recover damages for injuries to property or for personal injury caused 
by the misfeasance (non-feasance?) or negligence of the officers or employees of the state 
while acting within the scope of their authority or employment. 

[This follows the model of the broad Act of New York of April 10, 1929, Laws of 


1929, c. 467.] 


Alternative form, following more closely the federal tort claims bill: 





Section [14]. Subject to the limitations of this Act, the State of shall 
be liable in an amount not exceeding Twenty-five Thousand Dollars (?)1* to every person 
who sustains damage to his property, or in an amount not exceeding Seventy-five Hundred 
Dollars to every person who sustains personal injury or death if the damage to the 
property or injury or death was either (1) proximately caused by the wrongful or negli- 
gent act or omission of any officer or employee of the state acting within the scope of his 
authority, or (2) proximately caused by any defect or insufficiency in any public streets, 
highways, buildings, grounds, works, property, machinery, vehicle or appliance, provided 
such defect or insufficiency was due to the wrongful or negligent act or omission of such 
officer or employee.15 

Section [24]. Except as otherwise herein provided, the party injured may sue and 
recover judgment against the state in the Court of Claims (or similar body in the state) or 
any other court having jurisdiction of civil suits against the state. 

Section [34]. The State Administrative or Control Board (as in California, or other 
fiscal or administrative body to be selected) is hereby vested with power and authority to 
hear, consider and determine claims against the state presented to said Board and, subject 
to the provisions hereinafter set forth, may settle, adjust or allow any claim not exceeding 
Twenty-five Hundred Dollars in amount, payment of which, if under One Thousand 
Dollars, may be ordered from the general fund. 

8 Neb. Report, at 17, citing BarreTT, Court oF CLAIMS OF THE STATE OF New York, Its History, 


STRUCTURE AND Work. 
** The $7,500 limitation of the federal bill for property damage seems too small. 
** Query: Does this cover nuisances, overflows by diversion of natural streams and latent defects in 
public property not specifically attributable to the negligence of any particular officer or employee? 
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Section [4A]. No claim shall be considered under this Act unless notice thereof setting 
forth the time, place and cause of the alleged damage, loss, injury or death shall be pre- 
sented in writing by the claimant or, in the case of a joint claim, by any one of the 
claimants or, in case of death, by an executor or administrator, to the State Administrative 
Board (or other fiscal or administrative body to be selected) if caused by an officer, com- 
mission, department, board, institution, agent or employee of the state, within thirty 
(sixty?) days from the date of the occurrence of the event out of which the claim arose. 

Section [5A]. No claim shall be allowed under this Act in the event that the claimant 
or his principal or any agent, servant or employee of such claimant or his principal, was 
guilty of contributory negligence in causing the loss or injury or in the event that the 
loss or injury was proximately caused by the intoxication or willful misconduct of any such 
person. But the fact that the claim arose out of what may be denominated a governmental 
function shall not be a bar to any claim. 

Section [6A]. Notice of claim having been filed as provided for in Section [4A], the 
claim itself shall be filed, verified under oath, within six months after the occurrence of 
the event that is the basis of the claim, setting forth in detail the facts relied upon in 
support of the claim and specifically the alleged wrongful or negligent acts or omissions 
on which it is based. If the claimant does not accept the amount, not in excess of Twenty- 
five Hundred Dollars, allowable by the said Board, as provided in Section [1A] above, 
he may within six months of the filing of his claim or within six months of the date of 
the decision referred to in Section —— hereinafter, institute an action against the state 
in the Court of Claims (or other court of competent jurisdiction). But jury trial shall not 
be permitted. . 

Section [7A]. The Court of Claims (or other board or court of competent jurisdiction 
provided by the state) shall have jurisdiction to hear and determine any claim in excess 
of Twenty-five Hundred Dollars allowable under the provisions of this Act, subject to the 
following limitations: (1) that no such suit may be maintained under the claim has been 
duly filed with the State Administrative Board and its decision obtained thereon; provided 
that if such decision be delayed more than four months from the date of filing then the 
suit may be brought without awaiting such decision; (2) that no suit shall be instituted 
after the expiration of six months from the date of the mailing of a copy of such decision 
to the claimant. The State Administrative Board (or other proper fiscal or administrative 
body) shall have the power and authority to compromise any claim in an amount not 
exceeding Twenty-five Hundred Dollars at any time prior to the rendition of final judg- 
ment by the Court of Claims, and any such claim shall be certified as provided in the 
following Section. The Supreme Court may on certiorari review all judgments rendered 
by the Court of Claims under this Act. 

Section [8A]. Any claim allowed under this Act in excess of One Thousand Dollars 
shall be certified by the State Administrative Board or the Court of Claims as the case may 
be, to the state legislature for its consideration and action, and such certificate shall contain 
a statement of the facts and the reasons for the allowance of the claim and for deductions, 
if any. Any amount found due and paid under this Act shall forever discharge the state 
from any claim or demand on account of the loss or injury involved in the said claim. 
The right of either House of the legislature is especially reserved to return to the State 
Administrative Board any claim settled by it, for further examination and report or to 
refer any such claim to the Court of Claims for further investigation to determine the 
facts and law and report its conclusions thereon. Before any claim is paid there shall be 
withheld from the amount allowed the amount of any liquidated claim of the state against 


the claimant. 
Section [9A]. The provisions of this Act shall not apply to (a) any claim for loss, 
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injury or destruction of property or for injury or death incurred by any member of the 
militia or National Guard when called into the service of the state or incurred by any 
officer or employee of the state to whom the Workmens Compensation Act may apply; 
(b) any claim for injury to or death of a prisoner; (c) any claim arising out of any alleged 
wrongful or negligent act or omission of any employee of any state, county or municipal 
hospital, dispensary, or institution, or of any physician, surgeon, nurse or orderly in con- 
nection with the rendition of medical or surgical treatment; (d) any claim for injuries or 
death arising out of assault, use of excessive force, battery, false imprisonment, false arrest, 
malicious prosecution, abuse of process, libel, slander, misrepresentation, deceit, interfer- 
ence with contract rights, or any criminal act; (e) any claim on account of the defect or 
alleged defect of any act of the legislature or executive order of the state government, or 
of any administrative order or regulation of any commission, department, board, institu- 
tion, agent or employee of the state. 

Section [10A]. If the damage, loss, injury or death is caused under circumstances 
creating a legal liability, jointly with the state, upon some person other than a public 
officer, commission, department, board, institution, agent or employee of the state, then 
and in that event the award or judgment against the state shall be only for its pro rata 
share of the damages. 

Section [114]. The State Administrative Board shall provide rules and regulations for 
the investigation and report of any accident, occurrence or event which may become the 
basis of a claim under this Act and for the filing of notice of claim and of claims of 
damage, loss, injury or death. 

Section [12A]. No claim shall be allowed under this Act on behalf of any insurance 
company by right of subrogation where claimant was insured against the loss sustained;1® 
provided that in the event that any claimant under this Act shall have collected or shall 
be entitled to collect insurance against the damage, loss, injury or death involved in such 
claim, the amount of insurance so collected or collectible by him shall be deducted from 
the amount recoverable under this Act. 

Section [13A]. The state shall have the right to be reimbursed by any officer, agent or 
employee willfully causing the damage, loss, injury or death giving rise to any claim 
against the state under this Act. 

Section [144]. An officer, agent or employee of the state not willfully causing the 
damage, loss, injury or death giving rise to a claim against the state and made a defendant 
jointly with the state under this Act, and any officer, agent or employee of the state not 
willfully causing damage, loss, injury or death who, acting within the scope of his author- 
ity, has been sued for personal liability for the damage, loss, injury or death so caused, 
shall, if the Attorney-General considers the act as performed within the line of duty, be 
defended by the Attorney-General, and the State Administrative Board shall, if it considers 
the defendant’s case meritorious, pay any judgment that may be found against him. The 
state is hereby authorized to purchase insurance against the personal liability of all officers, 
agents or employees of the state while acting within the scope of their authority or employ- 
ment. 

Section [154A]. In any claim under this Act where recovery is had, the fees of the 
claimant’s attorney or attorneys shall be in such reasonable amount not exceeding twenty 
percent of the amount recovered as shall be fixed by the State Administrative Board or 
the Court of Claims, as the case may be. Any attorney who charges, demands, receives or 
collects for services rendered in connection with such claim any amount in excess of that 
allowed under this Section, if recovery be had, shall be guilty of a misdemeanor and shall, 


7° There is some expert objection to this provision; it is not in the federal bill. 
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upon conviction thereof, be subject to a fine of not more than Two Thousand Dollars and 
imprisonment for not more than one year, or both. 

Section [164]. No claim shall be allowed under this Act to any person who shall will- 
fully, knowingly and with intent to defraud have claimed more than was justly due in 
respect of such claim or shall have presented any false evidence in support thereof. 

Section [17A]. Any claim for damage to property arising under the terms of this Act 
where the amount of injury is claimed to be in excess of Twenty-five Thousand Dollars 
shall be submitted to the legislature which may, however, refer the said claim to the Court 
of Claims for investigation and hearing and report to the legislature. 


V. MunicipaL CorporaTions—Countigs, Cities, ScHoot Districts AND OTHER 
Po.iticaAL SUBDIVISIONS 


The factors which helped to break the bonds of municipal irresponsibility were 
the increasing municipal ownership of property, especially when connected with in- 
juries to private property, legislation imposing liability, within certain limitations, for 
the care of streets and highways, and legislation imposing liability for injuries in- 
flicted by the drivers of municipal and state automobiles. These admissions of 
liability helped to dissipate distinctions that had been deemed fundamental and 
helped to expose their artificiality. It was perhaps not unnatural that injuries to 
private property should first be excepted from the rule of immunity, because the 
principle of compensation for public taking of private property by eminent domain 
had been written large in the individualist laissez-faire economy of the eighteenth 
and nineteenth centuries; and, incidentally, we may be pardoned a doubt whether 
the current world-wide attack upon this institution will prove to have been socially 
constructive. From the taking of property to the injuring of property is but a slight, 
often a metaphysical or nominal, step, so that the tort of nuisance in the maintenance 
of public property received wide application. But the relatively slow development of 
the law of personal injuries, not to speak of liability for death, served in general to 
clothe with immunity damage to the person caused by the defective condition of 
public property, although it would have required no strain on the imagination to 
conclude that the ownership of public buildings was a “proprietary” function, impos- 
ing liability, regardless of the purpose for which the building was used. Yet with the 
increase in movables and the broadening concept of injuries to the person, defects in 
public property served occasionally to impose liability upon the public treasury, even 
as against the person. To be sure, difficulty was always found in distinguishing 
nuisance from negligence, for which latter, except in revenue-producing property, the 
concept of “governmental” function was still frequently invoked to decree immunity. 

While the view that negligence in the care and use of public property involves 
liability has by no means been generally adopted, a significant beginning was made 
by the state statutes which impose municipal—although not always county—liability 
for injuries arising out of the defective condition of streets and highways. This func- 
tion, before the statutes, had generally been deemed “governmental,” but the fact 
that statutes imposing liability in this sphere were so widely adopted negatived the 
notion that immunity was inherent or fundamental. To be sure, the liability is 
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usually, and rightly it is believed, a limited one, conditioned on such requirements 
as notice, clear proof of municipal negligence after opportunity to correct the defect, 
or positive misfeasance, absence of contributory negligence, liability to travelers only, 
and other conditions. Here the doctrine of nuisances has served to weaken the basis 
of liability for negligence, many courts construing negligence most strictly in favor 
of the city. In the construction of public works, the property concept, both as to the 
source and incidence of the injury, again played its part. Nuisances, when estab- 
lished, imposed liability to property owners affected, personal injuries only by way 
of exception. More justifiable distinctions were here made between (a) failure to 
provide public works or deficiencies in plan, considered legislative, deliberative and 
not susceptible of classification as torts, and (b) negligent execution or administra- 
tion of public works, although courts are by no means in agreement as to where the 
line between them shall be drawn. Yet the distinction between planning and admin- 
istration may be worthy of development as rational and just, even in its application 
to other aspects of public service. The analogy to streets and highways has enabled 
some courts to classify parks and playgrounds as “corporate” or “proprietary” 
activities, predicating liability. 

But it was the motor vehicle which made the most effective contribution to the 
dissipation of the distinction between corporate and governmental functions. During 
the last decade or two, numerous states have enacted statutes imposing liability on 
cities and even on the state for the negligent operation by public officers of govern- 
mentally owned motor vehicles, regardless of the particular public service in which 
the vehicle is employed. Sometimes police or fire service is particularly mentioned. 
These statutes constitute a recognition of the fact that the injury sustained by the 
citizen through the operation of governmental machinery is more important as a 
criterion of liability than is the particular department by which the injury was in- 
flicted. A motor vehicle in the police, fire, education or health service has the same 
relation to the public purse and the injured citizen as has a similar vehicle engaged 
in the transportation, water or gas service. The character of the injury, the question 
whether a private corporation under similar circumstances would be liable in tort, 
whether the injurious act was an administrative act within the scope of the officer’s 
or employee’s general authority or employment, should be the first, although not 
the only, test of liability. The Ohio Supreme Court attempted to apply these tests 
without statute, but this seemed too radical a departure from tradition to a succeed- 
ing court and the conclusion was overruled, although Florida, it is believed, has 
adhered to its view that the first Ohio decision was sound.’™ 

Mob violence statutes are now accepted as traditional, although they involve social 
and legal theories far more advanced than any community assumption of liability 
in tort. California, New York, Wisconsin and North Dakota make compensation for 
certain flagrant errors in criminally convicting the wrong person, although tort may 
be unprovable. Minnesota and California provide for the defense of employees of the 


*°8 Quo Cope (1936) §3714-1, after providing for liability for negligence in driving municipal motor 
vehicles, excepts inter alia fire vehicles proceeding fo a fire. 








298 Law anp ConTEMPORARY PROBLEMS 


police and fire and other departments by the district attorney and their indemnifica- 
tion for judgments against them under certain conditions. Washington and other 
states have assumed a more direct liability for the torts of certain public officers. In 
California, the street and highway liability above mentioned is extended to the 
dangerous or defective condition of public buildings, grounds, works and property 
of county, city or school district, provided there was knowledge or notice of the 
defect or condition which the officer in charge failed after reasonable opportunity to 
remedy. If the suit is brought against the officer, even for negligence or carelessness, 
the district attorney defends the suit. Connecticut holds harmless the operator of a 
motor vehicle used for fire fighting. Provision for insuring the official or community 
liability is becoming common. A few recent statutes exempting cities from liability 
for negligence in the operation of municipal airports are distinctly contrary to the 
modern trend of legislation. 

Cost. Mr. George A. Warp of Virginia has made a study of the financial burden 
imposed on different cities by the present assumption of tort liability.‘ This is 
admittedly somewhat limited, but it probably would not be greatly extended by 
making the city liable generally for the tortious performance of governmental func- 
tions. Mr. Warp finds that in 1940 the cost of tort claims to Richmond, Virginia, was 
$21 per 10,000 population, and over a ten-year period, $143 per 10,000 population. In 
Norfolk for 1940 it was $36; in Roanoke, $42; in Lynchburg, $540; in other Virginia 
cities, $90; and in the Virginia towns, $68. In Madison, Wisconsin, it was $99 per 
10,000 population; in Los Angeles, $180; in Austin, Texas, $337; in Boston, $857; 
and in Medford, $1,618. The smaller of these amounts is trifling. Even the larger 
sums impose a relatively minor liability. 

The following draft is suggested: 


Tort Liasiniry or County, Ciry, Schoo: District, District EstaBLisHeED By LAw AND 
Oruer Po riticat SUBDIVISIONS OF THE STATE 


Section [1B]. As used in this Act, the term “municipal corporation” includes every 
county, city, school district, district established by law and other political subdivision of 
the state. 

Section [2B]. Subject to the limitations of this Act, every municipal corporation of 
this state shall be liable in an amount not exceeding Twenty-five Thousand Dollars (?) to 
every person who sustains damage to his property, or in an amount not exceeding Seventy- 
five Hundred Dollars to every person who sustains personal injury or death if the damage 
to the property or injury or death was either (1) proximately caused by the wrongful or 
negligent act or omission of any officer of the municipal corporation acting within the 
scope of his authority, or (2) proximately caused by any defect or insufficiency in any 
public streets, highways, buildings, grounds, works, property, machinery, vehicle or 
appliance, provided such defect or insufficiency was due to the wrongful or negligent act 
or omission of such municipal corporation, officer or employee.17 

Section [3B]. Except as otherwise herein provided, the party injured may sue and 


2°? Warp, The Law and Administration of Municipal Tort Liability (1924) 28 Va. Law Rev. 360, at 
376 


" Supra n. 15. 
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recover judgment against the municipal corporation in any court having jurisdiction of 
civil suits against the municipal corporation. 

Section [4B]. The municipal corporation is hereby vested with power and authority 
to hear, consider and determine claims against the municipal corporation presented to said 
municipal corporation and, subject to the provisions hereinafter set forth, may settle, 
adjust or compromise any claim, if the settlement or compromise is approved by the law 
officer and the governing body of the municipal corporation. The municipal law officer 
alone may settle or compromise any claim if the amount allowed is less than Two Hun- 
dred and Fifty Dollars; an annual report of such settlements or compromises shall be filed 
with the governing body of the municipal corporation. 

Section [5B]. No claim shall be considered under this Act unless notice thereof setting 
forth the time, place and cause of the alleged damage, loss, injury or death shall be pre- 
sented in writing by the claimant or, in the case of a joint claim, by any one of the claim- 
ants or, in case of death, by an executor or administrator, to the municipal corporation 
within thirty (sixty?) days from the date of the occurrence of the event out of which the 
claim arose. 

Section [6B]. No claim shall be allowed under this Act in the event that the claimant 
or his principal or any agent, servant or employee of such claimant or his principal, was 
guilty of contributory negligence in causing the loss or injury or, in the event that the 
loss or injury was proximately caused by the intoxication or willful misconduct of any 
such person. But the fact that the claim arose out of what may be denominated a govern- 
mental function shall not be a bar to any claim. 

Section [7B]. Notice of claim having been filed as provided for in Section [6B], the 
claim itself shall be filed, verified under oath, within six months after the occurrence of 
the event that is the basis of the claim, setting forth in detail the facts relied upon in 
support of the claim and specifically the alleged wrongful or negligent acts or omissions 
on which it is based. If the claimant does not accept the amount offered in settlement by 
the said municipal corporation he may within six months of the filing of his claim or 
within six months of the date of the decision of said municipal corporation institute an 
action against the municipal corporation in the (court of competent jurisdiction). But 
jury trial shall not be permitted, unless expressly demanded in a particular case by the 
defendant municipal corporation. 

Section [8B]. The court shall have jurisdiction to hear and determine any claim filed 
under this Act, subject to the following limitations: (1) that no such suit may be main- 
tained until the claim has been duly filed with the municipal corporation and its decision 
obtained thereon; provided that if such decision be delayed more than four months from 
the date of filing then the suit may be brought without awaiting such decision; (2) that 
no suit shall be instituted after the expiration of six months from the date of the mailing 
of a copy of such decision to the claimant. The municipal corporation shall have the 
power and authority to compromise any claim at any time prior to the rendition of final 
judgment by the court. 

Section [9B]. Any amount found due and paid under this Act shall forever discharge 
the municipal corporation from any claim or demand on account of the loss or injury 
involved in the said claim. Before any claim is paid there shall be withheld from the 
amount allowed the amount of any liquidated claim of the municipal corporation against 
the claimant. 

Section [10B]. The provisions of this Act shall not apply to (a) any claim for loss, 
injury or destruction of property or for injury or death incurred by any member of the 
militia or National Guard when called into the public service or incurred by any officer or 
employee to whom the Workmen’s Compensation Act may apply; (b) any claim for injury 








300 Law anp ConTEMPORARY PROBLEMS 


to or death of a prisoner; (c) any claim arising out of any alleged wrongful or negligent 
act or omission of any employee of any state, county or municipal hospital, dispensary, or 
institution, or of any physician, surgeon, nurse or orderly in connection with the rendition 
of medical or surgical treatment; (d) any claim for injuries or death arising out of assault, 
use of excessive force, battery, false imprisonment, false arrest, malicious prosecution, 
abuse of process, libel, slander, misrepresentation, deceit, interference with contract rights, 
or any criminal act; (e) any claim on account of the defect or alleged defect of any act of 
the governing body of the municipal corporation or of any administrative order or regula- 
tion of any commission, department, board, institution, agent or employee of the municipal 
corporation. 

Section [11B]. If the damage, loss, injury or death is caused under circumstances 
creating a legal liability, jointly with the municipal corporation, upon some person other 
than a public officer, commission, department, board, institution, agent or employee of the 
municipal corporation, then and in that event the recovery against the municipal corpora- 
tion shall be only for its pro rata share of the damages. 

Section [12B]. The municipal corporation shall provide rules and regulations for the 
investigation and report of any accident, occurrence or event which may become the basis 
of a claim under this Act and for the filing of notice of claim and of claims for damage, 
loss, injury or death. 

Section [13B]. No claim shall be allowed under this Act on behalf of any insurance 
company by right of subrogation where claimant was insured against the loss sustained;18 
provided that in the event that any claimant under this Act shall have collected or shall 
be entitled to collect insurance against the damage, loss, injury or death involved in such 
claim, the amount of insurance so collected or collectible by him shall be deducted from 
the amount recoverable under this Act. 

Section [14B]. The municipal corporation shall have the right to be reimbursed by 
any officer, agent or employee willfully causing the damage, loss, injury or death giving 
rise to any claim against the municipal corporation under this Act. 

Section [15B]. An officer, agent or employee of the state or municipal corporation not 
willfully causing the damage, loss, injury or death giving rise to a claim against the 
municipal corporation and made a defendant jointly with the municipal corporation under 
this Act, who, acting within the scope of his authority, has been sued for personal liability 
for the damage, loss, injury or death so caused, shall, if the law officer of the municipal 
corporation considers the act as performed within the line of duty, be defended by the 
said law officer, and the municipal corporation shall, if it considers the defendant’s case 
meritorious, pay any judgment that may be found against him. The state hereby 
authorizes its municipal corporations, as defined in this Act, to purchase insurance against 
the personal liability of all officers, agents and employees thereof incurred while acting 
within the scope of their authority or employment. 

Section [16]B. In any claim under this Act where recovery is had, the fees of the 
claimant’s attorney or attorneys shall be in such reasonable amount not exceeding twenty 
percent of the amount recovered as shall be fixed by the municipal corporation or the 
court, as the case may be. Any attorney who charges, demands, receives or collects for 
services rendered in connection with such claim any amount in excess of that allowed 
under this Section, if recovery be had, shall be guilty of a misdemeanor and shall, upon 
conviction thereof, be subject to a fine of not more than Two Thousand Dollars and 
imprisonment for not more than one year, or both. 

Section [17B]. No claim shall be allowed under this Act to any person who shall will- 


*8 This provision meets objections from some experts. 
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fully, knowingly and with intent to defraud have claimed more than, was justly due in 
respect of such claim or shall have presented any false evidence in support thereof. 

Section [18B]. Municipal corporations in this state may adopt rules and regulations, 
not inconsistent with the provisions of this Act, for the administration of the liability 


herein assumed. 


In case it is thought desirable specifically to provide for liability for publicly owned 
or controlled motor vehicles, for mob violence, for stray bullets of police officers, and 
for assistance to police officers, the following models for statutes are submitted. 


Motor Vehicles 


Section [1C]. This state and every county, city, municipal or other public corporation 
within this state employing any operator or chauffeur shall be jointly and severally liable 
with such operator or chauffeur for any damages caused by the negligence of the latter 
while driving a motor vehicle upon a highway in the course of his employment.!® 

Liability of state, districts and political subdivisions for negligent operation of motor 
vehicles. Hereafter, the state, and every county, city and county, municipal corporation, 
the state compensation insurance fund, irrigation district, school district, district established 
by law and political subdivision of the state owning any motor vehicle shall be responsible 
to every person who sustains any damage by reason of death, or injury to person or 
property as the result of the negligent operation of any said motor vehicle by an officer, 
agent, or employee or as the result of the negligent operation of any other motor vehicle by 
any officer, agent or employee when acting within the scope of his office, agency or em- 
ployment; and such person may sue the state, county, city and county, municipal corpora- 
tion, the state compensation insurance fund, irrigation district, school district, district 
established by law and political subdivision of the state, as the case may be, in any court 
of competent jurisdiction in this state in the manner directed by law.?° 

Actions for injuries caused by motor vehicles owned or requisitioned by the state or its 
municipal corporations. Any person injured in person or property through the negligence 
of any state official or employee when operating a motor vehicle owned or requisitioned 
by the state or its municipal corporations, whether or not insured by the state against 
personal injuries or property damage, shall have a right of action against the state or 
appropriate municipal corporation to recover damages for such injury.?1 

Transportation of school children. In any action brought by any person for personal 
injuries received while being transported to or from school in a vehicle owned, leased or 
hired by, or operated under contract with, any town, school district or other municipality, 
it shall be no defense that such transportation is in the line of governmental duty. In 
any such action brought against any town, school district or other municipality, it shall 
be no defense that the transportation was being provided by an independent contractor.2? 

Liability for damage caused by motor vehicle used for fire fighting. The municipality 
for whose benefit fire fighting apparatus is maintained or fire prevention service is being 
rendered shall indemnify and hold harmless the operator of any motor vehicle, used ex- 
clusively for fire fighting purposes, from any damage that such operator may sustain 
because of his legal liability for injury or damage to the person or property of another, 
including the causing of death, by reason of the operation of such motor vehicle, provided 


*® This is Section 24 of the UnirorM OPERATORS AND CHAUFFEURS LicENsES Act, adopted by several 
States. 
2°This comes from Cat. Civ. Cope (Deering, 1931), §1714%, p. 661; Stat. 1931, p. 168. 


*2 Based on Conn. Laws 1927, c. 209. 
*2 Id. 1929, c. 38. These sections are based on Conn. GEN. Stat. 1930, c. 319, §§5988, 5989, p. 1860. 
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such injury, damage or death was not caused by the wilful or wanton misconduct of such 
operator and provided, at the time of causing the injury, damage or death, such operator 
was acting in the performance of his duties and within the scope of his employment.22* 


Mob Violence 


Section [1D]. Any person or persons composing a mob under the provisions of this 
Act, who shall by violence inflict material damage to the property or serious injury to the 
person of any other person, by violence and without authority of law, shall be deemed guilty 
of a felony, and shall suffer imprisonment in the penitentiary not exceeding five years; and 
any person so suffering material damage to property or injury to person by a mob shall 
have an action against the county, park district or city in which such injury is inflicted, for 
such damages as he may sustain to an amount not exceeding Ten Thousand Dollars. 

Section [2D]. The surviving spouse, lineal heirs, or adopted children of any such 
other person or persons, who, before the loss of life, were dependent for support upon any 
other person who shall hereafter suffer death by lynching at the hands of a mob, in any 
county, park district or city in this state, may recover from such county, park district or 
city damages for injury sustained by reason of the loss of life of such person, to a sum 
not exceeding Ten Thousand Dollars.?% 


Alternative 


Section [1E]. Any person or persons composing or being one of a mob, under the 
provisions of the laws of this state, and who shall, by violence, inflict material damage on 
the property of another, or serious injury to the person of another, upon the pretense of 
exercising correctional powers over such person or persons, by violence, and without 
authority of law, shall be deemed guilty of a felony and shall suffer imprisonment for any 
indeterminate period not exceeding ten years and not less than three years, and the serving 
of such sentence shall be mandatory. 

Section [2E]. The surviving spouse, lineal heirs, parents or adopted children of any 
such other persons, who, before loss of life, were dependent for support upon any other 
person who shall hereafter suffer death by lynching at the hands of a mob, in any county, 
city or town of this state, may recover from the county, city or town where the lynching 
occurred, for injuries sustained by reason of the loss of life of such person, a sum of not 
to exceed Ten Thousand Dollars. 

Section [3E]. Any person who is assaulted and lynched by a mob and who is injured 
but does not suffer death may have an action against the county or city where such injury 
occurs and may recover a determinate sum not to exceed Ten Thousand Dollars. 

Section [4E]. Should any property be destroyed or injured as a result of the actions 
of a mob, the county or city in which such property is destroyed shall be subject to an 
action therefor by the party whose property was destroyed. 

Section [5E]. That any collection of individuals, five or more in number, assembled 
for the unlawful purpose of offering violence to the person or property of any one sup- 
posed to have been guilty of a violation of the law, or for the purpose of exercising 
correctional powers or regulative powers over any person or persons by violence, and 
without lawful authority, shall be regarded and designated as a “mob” or “riotous 
assemblage.”24 


228 Conn. GEN. STaT., c. 32, §139e (Supp. 1939). 

*° Based on Ill. Laws 1931, p. 454, Rev. Stat. (1935), c. 38. Twenty-three states have such statutes, 
some covering property damage or personal injury only. 

** Based on Ind. Laws 1931, c. 85, repealed by Laws 1932, c. 69. 
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Municipal Liability for Stray Bullets Shot by Policemen in Pursuit of Criminals but 
Unintentionally Hitting Bystanders or Other Private Citizens 
Section [1F]. The [county, city,] municipal corporation, [school district, district estab- 
lished by law or other political subdivision] is hereby authorized and empowered in its 
discretion to make an award to a person who has been or shall be injured by a police 
officer engaged in arresting any person or in re-taking any person who has escaped from 
legal custody or in executing any legal process. 


Alternative 
Section [1G]. Any person injured by a police officer while such officer is engaged in 
arresting a person or in re-taking a person who has escaped from legal custody or in 
executing any legal process may bring claim against the [county, city,] municipal corpora- 
tion, [school district, district established by law or other political subdivision] employing 
such policeman. 
Assistance to Police Officer 
Section [1H]. Every [county, city,] municipal corporation, [school district, district 
established by law or other political subdivision] shall be liable in damages to any person 
whose motor vehicle has been commandeered by any officer of such [county, city,] munici- 
pal corporation, [school district, district established by law or other political subdivision ] 
engaged in pursuing an alleged violator of the law whereby personal injury or property 
damage is caused by said motor vehicle, except when the operator of the vehicle was 
grossly negligent. 
Alternative 
Section [1]]. Any person who sustains a personal injury or property damage while 
engaged in aiding an officer make an arrest under command or orders of said officer, shall 
be compensated by the [county, city,] municipal corporation, [school district, district estab- 
lished by law or other political subdivision] for the injury or damage so sustained. 


In case a special provision is desired covering defective condition of public streets 
and property, the following may be suggested. 


Liability for Negligence in Care of Public Property 


Section [1K]. Counties, municipalities and school districts shall be liable for injuries 
to persons and property resulting from the dangerous or defective condition of public 
streets, highways, buildings, grounds, works and property in all cases where the governing 
or managing board of such county, municipalities, school district, or other board, officer 
or person having authority to remedy such condition, had knowledge or notice of the 
defective or dangerous condition of any such street, highway, building, grounds, works or 
property and failed or neglected, for a reasonable time after acquiring such knowledge or 
receiving such notice, to remedy such condition or failed and neglected for a reasonable 
time after acquiring such knowledge or receiving such notice to take such action as may 
be reasonably necessary to protect the public against such dangerous or defective con- 
dition.25 


APPENDIX 
New York Statutes 


Since New York is perhaps the state most advanced in the admission and adminis- 
tration of tort liability, and since it has in recent years revised its public liability 
® Based on Car. Pus. Liasmity Act, Cal. Stat. 1923, p. 675, Gen. Laws (Deering, 1937) Act 5619. 
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statutes, there may be some justification in taking a few pages to reprint a few of the 
important New York statutes bearing on the liability in tort of cities, towns, villages 
and public authorities in that state. They may be preferred as models to the drafts 


presented above. 
GENERAL MUNICIPAL LAW 


Sec. 50-a. Municipal Liability for negligent operation of vehicles. Every city, town and village shall 
be liable for the negligence of a person duly appointed by the governing board or body of the municipality, 
or by any board, body, commission or other officer thereof, to operate a municipally owned vehicle within 
the state in the discharge of a statutory duty imposed upon the municipality, provided the appointee at 
the time of the accident or injury was acting in the discharge of his duties and within the scope of his 
employment. Every such appointee shall, for the purpose of this section, be deemed an employee of the 
municipality, notwithstanding the vehicle was being operated in the discharge of a public duty for the 
benefit of all citizens of the community and the municipality derived no special benefit in its corporate 
capacity.26 

Sec. 50-b. Municipal liability for negligent operation of vehicles or other facility of transportation, 
Every county, city, town, village and other subdivision of government, notwithstanding any inconsistent 
provisions of law, general, special or local or any limitation contained in the provision of any city 
charter, shall be liable and shall assume the liability for the negligence of, and shall save harmless, a 
person duly appointed by the governing board or body of the municipality, or by any board, body, 
commission or other officer thereof, in the operation of a municipally owned vehicle or other facility of 
transportation within the state in the discharge of a statutory duty imposed upon such person or munic- 
ipality, provided the appointee at the time of the accident or injury was acting in the discharge of his 
duties and within the scope of his employment. Every such appointee shall, for the purpose of this section, 
be deemed an employee of the municipality, notwithstanding the vehicle or other facility of transportation 
was being operated in the discharge of a public duty for the benefit of all citizens of the community and 
the municipality derived no special benefit in its corporate capacity.27 

Sec. 50-c. Municipal liability for negligent operation of certain vehicles in the performance of duty 
by policemen and firemen. Every city, town and village, notwithstanding any inconsistent provision of 
law, general, special or local or the limitation contained in the provisions of any city charter, shall be 
liable for, and shall assume the liability to the extent that it shall save harmless any duly appointed police- 
man or fireman of the municipality for, the negligence of such appointee in the operation of a vehicle 
upon the public streets or highways of the municipality in the discharge of a statutory duty imposed upon 
such appointee or municipality, provided the appointee at the time of the accident, injury or damages 
complained of, was acting in the performance of his duties and within the scope of his employment. . . .28 

Sec. 50-d. Municipal liability for malpractice of certain physicians and dentists in public institutions. 
Every municipal corporation, notwithstanding any inconsistent provision of law, general, special or local, 
shall be liable for, and shall assume the liability, to the extent that it shall save him harmless, of any 
physician or dentist rendering medical services or dental services of any kind gratuitously to a person in 
a public institution maintained in whole or in part by the municipal corporation, for damages for personal 
injuries alleged to have been sustained by such person by reason of the malpractice of such physician or 
dentist while engaged in the rendition of such services. Every such physician or dentist, for the purpose 
of this section, shall be deemed an employee of the municipal corporation, so maintaining such institution, 
notwithstanding that the municipal corporation derived no special benefit in its corporate capacity. 

No action shall be maintained under this section against such municipal corporation, physician or 
dentist unless the applicable provisions of law pertaining to the commencement of action and the filing of 
notice of intention to commence action against such municipal corporation shall be strictly complied 
with.29 

Sec. 71. Liability for damages by mobs and riots. A city or county shall be liable to a person whose 
property is destroyed or injured therein by a mob or riot, for the damages sustained thereby, if the consent 
or negligence of such person did not contribute to such destruction or injury, and such person shall have 
used all reasonable diligence to prevent such damage, shall have notified the mayor of the city, or sheriff 
of the county, of a threat or attempt to destroy or injure his property by a mob or riot, immediately upon 

2° Laws 1940, c. 687, of April 22, 1940. This law superseded Laws 1936, c. 100, of March 14, 1936, 
which was similar except that it imposed liability only where the vehicle was operated “upon the public 

streets and highways of the municipality.” 

*T Laws 1941, c. 852, of April 28, 1941. This law superseded Laws 1936, c. 323, of April 9, 1936, 
which was similar except that it imposed liability only where the vehicle was operated “upon the public 
streets and highways of the municipality.” 

*® Laws 1936, c. 323, of April 9, 1936. *° Laws 1937, c. 483, of May 22, 1937. 
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acquiring such knowledge, and shall bring an action therefor within three months after such damages 
were sustained. A mayor or sheriff receiving notification of a threat or attempt to destroy or injure 
property by a mob or riot shall take all lawful means to protect such property; and if he shall neglect 
or refuse, the person whose property shall be destroyed or injured, may elect to bring his action for 
damages against such officer instead of the city or county.3® 

Sec. 205-b. Relief of volunteer firemen engaged in the performance of duty as such firemen from civil 
liability and liability of fire districts for the acts of volunteer firemen. Members of duly organized 
volunteer fire companies in this state shall not be liable civilly for any act or acts done by them in the 
performance of their duty as volunteer firemen, except for wilful negligence or malfeasance. Nothing in 
this section contained shall in any manner affect the liability imposed upon cities, towns and villages by 
section two hundred and eighty-two-g of the highway law, but fire districts created pursuant to law shall 
be liable for the negligence of volunteer firemen duly appointed to serve therein in the operation of 
vehicles owned by the fire district upon the public streets and highways of the fire district, provided such 
volunteer firemen, at the time of any accident or injury, were acting in the discharge of their duties. 
Judgments recovered against a fire district pursuant to this section shall be levied upon the taxable property 
of such district in the same manner as moneys raised for the support of the district.31 


NEW YORK HIGHWAY LAW 


Sec. 58. Liability of state for damages. The state shall not be liable for damages suffered by any 
person from defects in state highways, except between the first day of May and the fifteenth day of 
November on such highways as are maintained by the state under such system as the superintendent of 
public works may adopt pursuant to section twelve, but the liability for such damages shall otherwise 
remain as now provided by law, notwithstanding the construction or improvement and maintenance of 
such highways by the state under this chapter; but nothing herein contained shall be construed to impose 
on the state any liability for defects in bridges over which the state has no control. Within the limits of 
incorporated villages the state shall maintain a width of pavement equal to the width of pavement con- 
structed or improved at the expense of the state, if a state highway, the location of the state’s portion of 
such roadway within said incorporated limits to be determined by the center line of the roadway as shown 
on the plans on file with the department of public works and the state shall be liable for damages to 
persons or property only when such damage shall occur as a result of the defective condition of the portion 
of improved highway as above described.32 

Sec. 197. Damages for change of grade. In any town in which a town highway shall be repaired, 
graded and macadamized from curb to curb by the authorities of the town the owner or owners of the 
land adjacent to the said highway shall be entitled to recover from the town the damages resulting from 
any change of grade. . . .38 

Sec. 215. Liability of towns in certain actions. 

1. No civil action shall be maintained against any town for damages or injuries to person or property 
sustained by reason of any highway, bridge or culvert being defective, out of repair, unsafe, dangerous 
or obstructed unless written notice of such defective, unsafe, dangerous or obstructed condition of such 
highway, bridge or culvert was actually given to the town clerk or town superintendent of highways, 
and that there was a failure or neglect within a reasonable time after the giving of such notice to repair 
or remove the defect, danger or obstruction complained of, or, in the absence of such notice, unless such 
defective, unsafe, dangerous or obstructed condition existed for so long a period that the same should 
have been discovered and remedied in the exercise of reasonable care and diligence; but no such action 
shall be maintained for damages or injuries to person or property sustained solely in consequence of the 
existence of snow or ice upon any highway, bridge or culvert, unless written notice thereof, specifying 
the particular place, was actually given to the town clerk or town superintendent of highways and there 
was a failure or neglect to cause such snow or ice to be removed, or to make the place otherwise 
reasonably safe within a reasonable time after the receipt of such notice. 

2. No civil action shall be maintained against any town for damages or injuries to person or property 
sustained by reason of any defect in its sidewalks or in consequence of the existence of snow or ice upon 
any of its sidewalks, unless such sidewalks have been constructed or are maintained by the town or the 
superintendent of highways’ of the town pursuant to statute, nor shall any action be maintained for 
damages or injuries to person or property sustained by reason of such defect or in consequence of such 
existence of snow or ice unless written notice thereof, specifying the particular place, was actually given 
to the town clerk or to the town superintendent of highways, and there was a failure or neglect to cause 
such defect to be remedied, such snow or ice to be removed, or to make the place otherwise reasonably 
safe within a reasonable time after the receipt of such notice. 


*° Consot. Laws or N. Y. (Cahill, 2d ed. 1930), c. 26, §71. 
** Laws 1936, c. 384, of May 2, 1936. 827d. c. 63, of March 4, 1936. *? Ibid. 
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3. No action shall be maintained against any town to recover any such damages, unless a notice of 
claims shall have been filed with the town clerk and supervisor of the town within ninety days after the 
cause of action accrued. Such notice shall contain a statement of the place of residence of the com- 
plainant, a description of the time when and the particular place where and the circumstances under 
which the injuries complained of were sustained, the cause thereof, and, so far as then practicable, the 
nature and extent thereof, and shall be verified by the complainant; and the town shall not be liable 
unless such verified notice is so filed. No action shall be commenced upon such claim until the expiration 
of fifteen days after the service of such notice and no action may be commenced subsequent to one year 
after the alleged cause of action accrued.34 

Sec. 216. When town not liable for damages. No town shall be liable for any damage resulting to 
persons or property by the reason of the breaking of any bridge, sluice or culvert, by transportation on 
the same of any traction engine, portable piece of machinery, or of any vehicle or load, together weighing 
cight tons or over, but any owner thereof or other persons engaged in transporting or directing the same 
shall be liable for all damages resulting therefrom.35 

The following section 282-g was added to Highway Law by Laws 1929, c. 466, and would have been 
part of Article 11, which Article, however, had been repealed earlier by Vehicle and Traffic Law enacted 
in L. 1929, c. 54. Because section 282-g was apparently intended to be part of the Vehicle and Traffic 
Law, it is set forth with section 59 of the Vehicle and Traffic Law (Negligence of operator other than 
owner attributable to owner). 

Sec, 282-g.- Municipal liability for negligent operation of vehicles. Every city, town and village shall 
be liable for the negligence of a person duly appointed by the governing board or body of the municipal- 
ity, or by any board, body, commission or other officer thereof, to operate a municipally owned vehicle 
upon the public streets and highways of the municipality in the discharge of a statutory duty imposed 
upon the municipality, provided the appointee at the time of the accident or injury was acting in the 
discharge of his duties and within the scope of his employment. Every such appointee shall, for the 
purpose of this section, be deemed an employee of the municipality, notwithstanding the vehicle was being 
operated in the discharge of a public duty for the benefit of all citizens of the community and the 
municipality derived no special benefit in its corporate capacity.36 


NEW YORK JUDICIARY LAW 


Sec. 120. Official referees of the court of claims. The justices of the appellate division of the supreme 
court in the respective four judicial departments may from time to time appoint as an official referee of 
the court of claims any person residing within such department who shall have retired or shall hereafter 
retire from the office of judge of such court having served as a judge or justice of a court or courts of 
record for a total period of twenty years or any judge of such court who shall not have served for such 
period but whose term of office as a judge of such court shall expire by reason of his having attained the 
constitutional age limit. 

Such official referee of the court of claims shall hear and determine or hear and report upon any claim 
against the state referred to him by the court of claims, upon the consent of the attorney-general and the 
claimant. He shall receive no compensation from the parties for his services as such referee. Such a 
referee also shall render such temporary assistance to the court of claims as he shall be designated to 
perform by the presiding judge thereof, whenever such court requires such assistance because of the illness 
of a judge or his disqualification to hear a particular matter, and also whenever there is such an accumula- 
tion of work before the court as to render such assistance necessary in order to enable it promptly to 
dispose of the business before it. When so assisting such court, under designation from the presiding 
judge, such referee shall be deemed an acting judge of the court and shall have the powers and jurisdic- 
tion of a judge of such court.387 

NEW YORK MENTAL HYGIENE LAW 

Sec. 44. Actions against the commissioner of mental hygiene, visitors or officers of state institutions. 
No civil action shall be brought in any court against the commissioner or an assistant commissioner of 
mental hygiene, or an officer or employee or a visitor of a state institution in the department, in his per- 
sonal capacity, for alleged damages because of any act done or failure to perform any act, while discharg- 
ing his official duties, without leave of a judge of the supreme court, first had and obtained. Any such 
officer or employee in any such action shall not be liable for damages if he shall have acted in good faith, 
with reasonable care and upon probable cause. 

Any just claim for damages against such commissioner, officer, visitor, or employee for which the 
state would be legally or equitably liable, shall be brought and maintained in the court of claims as a 
claim against the state.88 

** Laws 1941, c. 677, of April 22, 1941. This section repeals the former §215. 

*5 Laws 1936, c. 63, of March 4, 1936. *© Taws 1929, ¢. 466, of April 10, 1929. 

*7 Laws 1935, c. 854, of July 1, 1935. *® Laws 1935, c. 478, of April 25, 1935. 
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NEW YORK PUBLIC AUTHORITIES LAW 


Sec. 645-a. Actions against the authority. 

1. In every action against the authority for damages, for injuries to real or personal property, or for 
the destruction thereof, or for personal injuries or death, the complaint shall contain an allegation that at 
least thirty days have elapsed since the demand, claim or claims upon which such action is founded were 
presented to a member of the authority, or to its secretary, or to its chief executive officer and that the 
authority has neglected or refused to make an adjustment or payment thereof for thirty days after such 
presentment. 

2. An action against the authority for damages for injuries to real or personal property, or for the 
destruction thereof, or for personal injuries or death, alleged to have been sustained, shall not be com- 
menced more than one year after the cause of action therefor shall have accrued, nor unless a notice of 
intention to commence such action and of the time when and place where the damages or personal 
injuries or death were incurred or sustained, together with a verified statement showing in detail the 
property alleged to have been damaged or destroyed and the value thereof, or the personal injuries alleged 
to have been sustained and by whom, shall have been filed with the secretary of the authority in the 
principal office of the authority within six months after such cause of action shall have accrued.39 


NEW YORK PUBLIC HOUSING LAW 

Sec. 15. Actions and proceedings against the commissioner or the state; the commissioner as @ neces- 
sary party defendant. With regard to duties or liabilities arising out of this chapter, the state or the 
commissioner may be sued in the same manner as a private person. In any action or proceeding affecting 
any state project or the project of a housing company the commissioner, in addition to all other necessary 
parties, shall be made a party defendant and he shall take such steps in such action or proceeding as may 
be necessary to protect the public interest. Whenever in connection with a state project under any instru- 
ment or law, a notice of default in writing is required to be served upon an authority or municipality 
before the institution of any action or proceeding, a copy of such notice shall be served upon the commis- 
sioner at least five days before commencement of the action or proceeding. No costs shall be awarded 
against the commissioner or the state in any such litigation.40 


NEW YORK SECOND CLASS CITIES LAW 

Sec. 244. Liability of city in certain actions. No civil action shall be maintained against the city for 
damages or injuries to person or property sustained in consequence of any street, highway, bridge, culvert, 
sidewalk or crosswalk being defective, out of repair, unsafe, dangerous or obstructed unless it appear that 
written notice of the defective, unsafe, dangerous, obstructed condition . . . was actually given to the 
commissioner of public works, and that there was a failure or neglect within a reasonable time after the 
giving of such notice to repair, or remove the defect, danger or obstruction complained of, or, in the 
absence of such notice, unless it appears that such . . . condition existed for so long a period that the same 
should have been discovered and remedied in the exercise of reasonable care and diligence. But no such 
action shall be maintained for damages or injuries to the person sustained solely in consequence of the 
existence of snow or ice upon any sidewalk, crosswalk or street, unless written notice thereof . . . was 
actually given to the commissioner of public works and there was a failure or neglect to cause such snow 
or ice to be removed, or the place otherwise made reasonably safe within a reasonable time after the 
receipt of such notice. The city shall not be liable in a civil action for damages or injuries to person or 
property, or invasion of personal or property rights, of any name or nature whatsoever . . . unless a claim 
therefor in writing . . . shall within three months after the happening of the accident or injury . . . be 
presented to the common council and served upon the mayor or city clerk and notice of intention to 
commence an action thereon be served upon the corporation counsel, nor unless an action shall be com- 
menced thereon within one year after the happening of such accident or injury or the occurrence of such 
act, omission, fault or neglect; but no action shall be commenced to recover upon or enforce any such 
claim against the city until the expiration of three months after the service of said notice upon the 
corporation counsel. . . .41 

NEW YORK TOWN LAW 

Sec. 67. Presentation of claims for injury to person or property. Any claim other than a claim specified 
in section two hundred and fifteen of the highway law which may be made against the town for 
damages for wrong or injury to person or property or for the death of a person, shall state when, where 
and how such injuries or death were occasioned and the nature and extent of such injuries and duplicate 
copies thereof shall be filed with the supervisor and town clerk of the town. Such notice shall be filed 
within ninety days after the injury complained of and shall contain a statement of the place of residence 


*° Laws 1940, c. 499, of April 15, 1940. *° Laws 1940, c. 148, of March 12, 1940. 
“* Laws 1940, c. 406, of April 11, 1940, apparently replacing the old Section 244. 
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of the complainant, a description of the time when and the particular place where and the circumstances 
under which the injuries complained of were sustained, the cause thereof, and, so far as then practicable, 
the nature and extent thereof and shall be verified by the complainant, and the town shall not be liable 
unless such verified notice or a copy thereof be so filed. No action shall be commenced upon such claim 
until the expiration of fifteen days after the service of such notice and no action may be commenced 
subsequent to one year after the alleged cause of action accrued. This section shall not apply to claims 
for damages or compensation for property taken for highway purposes. . . .42 


NEW YORK VILLAGE LAW 

Sec. 341. Actions against the village. No action shall be maintained against the village for damages 
for a personal injury or an injury to property alleged to have been sustained by reason of the negligence 
of the village or of any officer, agent or employee thereof, unless the same shall be commenced within one 
year after the cause of action therefor shall have accrued nor unless a written verified statement of the 
nature of the claim and of the time and place at which such injury is alleged to have been received, or a 
copy of such statement, shall have been filed with the village clerk within thirty days after the cause of 
action shall have accrued. An action on such a claim shall not be commenced until the expiration of 
thirty days after it is presented.43 

Sec. 341a. Liability of village in certain actions. No civil action shall be maintained against the village 
for damages or injuries to person or property sustained in consequence to any street, highway, bridge, 
culvert, sidewalk or crosswalk being defective, out of repair, unsafe, dangerous or obstructed unless it 
appear that written notice of the . . . condition . . . was actually given to the board of trustees, and that 
there was a failure or neglect within a reasonable time after the giving of such notice to repair, or remove 
the defect . . . or, in the absence of such notice, unless it appears that such defective . . . condition existed 
for so long a period that the same should have been discovered and remedied in the exercise of reasonable 
care and diligence. But no such action shall be maintained for damages or injuries to the person sustained 
solely in consequence of the existence of snow or ice upon any sidewalk, crosswalk or street, unless written 
notice thereof, relating to the particular place, was actually given to the board of trustees and there was 
a failure or neglect to cause such snow or ice to be removed, or the place otherwise made reasonably safe 
within a reasonable time after the receipt of such notice.44 

Sec. 341-b. Liability of villages in certain actions. Except as provided in sections one hundred and 
fifty-nine, three hundred and forty-one and three hundred and forty-one-a of this chapter, no action shall 
be maintained against the village upon or arising out of a contract of the village unless the same shall 
be commenced within eighteen months after the cause of action therefor shall have accrued, nor unless a 
written verified claim shall have been filed with the village clerk within one year after the cause of 
action shall have accrued, and no other action shall be maintained against the village unless the same shall 
be commenced within one year after the cause of action therefor shall have accrued, nor unless a written 
verified claim, stating the time when and the place where such claim arose and in detail the nature of 
the same, and of the items of damage alleged or claimed to have been sustained, together with a written 
notice of intention to sue the village shall have been filed with the village clerk within six months after 
the cause of action shall have accrued. The omission to present a claim or to commence an action thereon 
within the respective periods of time above stated applicable to such claim, shall be a bar to any claim or 
action therefor against said village; but no action shall be brought upon any such claim until forty days 
have elapsed after the filing of the claim in the office of the village clerk.45 


VI. Tue SMatt Town 

It has been suggested above that the small town may by its representations in the 
state legislature vote against any statute which would impose community liability in 
tort, since a single widespread accident might lay an unbearable burden on the town. 
This consideration does not seem to have deterred New York from imposing tort 
liability on towns and villages for certain types of public injury. But in other states 
questions and doubts have been raised, so that for such cases a solution may be 
suggested. Such towns might be persuaded to make some contribution from their 
tax revenues to a state fund, provided their liability were limited. Thus, communities 
having a gross revenue from taxation less than $250,000 per year—i.e., communities 


*? Laws 1941, c. 30, of Feb. 26, 1941, replacing Laws 1935, c. 435, of April 23, 1935. 
*® Laws 1940, c. 405, of April 11, 1940, apparently replacing Laws 1927, c. 650, of July 1, 1927. 
“* Laws 1927, c. 650, of July 1, 1927. ** Laws 1937, c. 745, of May 28, 1937. 
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possibly of less than 10,000 inhabitants—might pay into a state fund 2% of their tax 
revenues in lieu of their liability under the Act. The state should assume any excess 
of liability beyond this amount. This may be justified on the ground that many local 
functions are now characterized by the courts as really state functions, carrying im- 
munity under the existing law. In addition, the local community is often obliged to 
take care of streets and highways—the source of many tort claims—whereas the use 
is statewide. It seems fair that the state should assume a share of the liability, a fact 
which might induce the state to assume a greater share of the expense of maintenance 
and repair, thus preventing or reducing accidents. The burden of maintenance is 
often too great for a small community to bear, and a more equitable distribution of 
the burden seems sound policy. Better statutory definition of the duty of maintenance 
in streets and highways would also help efficient administration of the liability statute. 
As an incentive to efficient government, a local community which does not exhaust 
its 2 per cent liability contribution in any one year might be given credit for the 
unexpended portion in the next year, and returns might be made of excess amounts 
paid in, say every five years. Insurance of the liability is no permanent solution, for 
premiums will tend to adjust themselves to the risk assumed and the practice might 
be conducive to inefficient administration. 

The question then arises how proceedings against smaller communities shall be 
administered. Shall their local councils or executive boards be permitted to adjust 
such claims when the payment is to be made by the state? They might have less 
interest in holding the claim down if that were done. The suggestion in the section 
below looks to the filing of a claim against the local unit with that unit, but for a 
review by the State Administrative Board of any settlement and allowance, and 
provides that all suits arising out of the claim shall be brought jointly against the 
state and the local subdivision. This suggestion is admittedly very debatable. 

It has been suggested that to avoid the cumbersome necessity for claimants of 
trifling amounts having to submit their claims to the state capitol, with reports from 
local officers to the State Board of Administration and possibly a visit by a state 
official to investigate an unimportant local accident, the smaller local units might 
themselves be willing to assume, under rules from the State Board, liability for 
injuries in which the claim amounts to less than $100. Inasmuch as most claims 
would probably be for small amounts, decentralization to this extent might prove 
helpful in administration, would assure local subdivisions against unknown or ex- 
cessive liability, and would also guarantee the sense of local responsibility which a 
complete immunity from local liability might sacrifice. State rules would simplify 
the procedure and make it uniform. Promptness of adjudication for small claims 
would also be assured. While it may be impossible to predict the number of tort 
claims, the risk could hardly be great, for the liability is limited. This provision for 
local assumption of limited liability independently of the contribution to the state 
fund is not included in the appended draft, but it might be given consideration. It 
may be added that a research body in each state ought closely to observe the ad- 
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ministration of the Act, to determine by experience the necessary amendments and 


modifications. 
The statute on this question might read: 


Section [1L]. In the case of a county, city, municipal corporation, school district, 
district established by law, or other political subdivision [i.e., municipal corporation], hav- 
ing a gross revenue from taxation from all sources of less than $250,000 per annum, the 
said county, city, municipal corporation, school district, district established by law, or other 
political subdivision [i.c., municipal corporation] shall contribute to the general fund of 
the state an amount per annum not less than two per cent of its gross revenue from tax- 
ation from all sources, in lieu of direct liability for private claims established by this Act; 
but in that event, the settlement, adjustment, and allowance of claims against the said 
subdivision shall be reviewed and may be revised by the State Administrative Board, and 
all suits arising out of the claim shall be brought against the state jointly with the county, 
city, municipal corporation, school district, district established by law, or other political 
subdivision [i.e., municipal corporation] primarily liable. 


We have thus presented some of the principal considerations which arise in the 
process of translating into legislation the assumption of liability by the community 
for the torts or misfeasance of public officers and employees. Since the principle is 
now admitted in the federal government and in many states and cities of this 
country, it may be hoped that the practical administration of the liability, with justice 
to the victim, the community and the officer, will not be too difficult to accomplish. 














THE HANDLING OF TORT CLAIMS AGAINST THE 
FEDERAL GOVERNMENT 


ALEXANDER Ho ttzorr* 


The doctrine that the sovereign is not subject to suit in his own courts, except to 
the extent to which he consents to be sued, was a principle of the common law at 
the time of the adoption of the Constitution. Consequently, it has been accepted as 
an unquestioned rule since the establishment of the Republic that no suit may be 
maintained against the United States unless the Congress consents that the Govern- 
ment be sued and waives the sovereign immunity. In such event, an action will lie 
against the Government only in the class of cases and under the conditions specified 
in the Act of Congress." 

Because of a lack of a judicial remedy with respect to claims against the Govern- 
ment, the custom of appealing to the legislature for relief originated in the very first 
Congress. The first private bill passed by the Congress of the United States for the 
purpose of adjusting an individual claim became law on June 14, 1790. It provided 
for the remission of duties owed by Thomas Jenkins & Company on a shipment that 
had been destroyed by fire.? As early as April 13, 1792, a private act of Congress 
recognizing a tort claim against the United States became law. It provided for 
compensation to the Corporation of Trustees of the Public Grammar School and 
Academy of Wilmington, Delaware, for the use and occupation of the school and 
the damages done to it by the troops of the United States during “the late war.”* 

Presumably for want of any other remedy, it became the customary practice to 
handle claims against the Government by special legislation. Business of this type 
gradually grew in volume to a point at which it became a serious burden on the 
members of the Congress. In the diary of John Quincy Adams we find the following 
entry for February 23, 1832:* 

At the House, Drayton had offered a resolution for altering the rule of the House which 
devotes Fridays and Saturdays to the consideration of private business, so that Saturday 


alone should be thus specially appropriated. Various amendments were proposed, and, 
after a discussion of two hours or more, they were all rejected, as well as the motion itself. 


* A.B., 1908, M.A., 1909, Columbia University; LL.B., 1911, Columbia Law School. Special Assistant 
to the Attorney General of the United States since 1924. Member of the American Bar Association and 
Federal Bar Association. Author: NEw FEDERAL ProceDURE AND THE Courts (1940); co-author: FEDERAL 
ProcepuraAL Forms (1940). Contributor to legal periodicals. 

*Cohens v. Virginia, 6 Wheat. 264 (U. S. 1821); U. S. v. Clarke, 8 Pet. 436 (U. S. 1834); U. S. v. 
O'Keefe, 11 Wall. 178, 182 (U. S. 1871); U. S. v. Lee, 106 U. S. 196, 206 (1882). 

* 6 Srar. 2. *6 Srar. 8. *8 Memoirs oF Joun Quincy Apams (1876) 479-480. 
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There ought to be no private business before Congress. There is a great defect in our 
institutions by the want of a Court of Exchequer or Chamber of Accounts. It is judicial 
business, and legislative assemblies ought to have nothing to do with it. One half of the 
time of Congress is consumed by it, and there is no common rule of justice for any two 
of the cases decided. A deliberative assembly is the worst of all tribunals for the adminis. 
tration of justice. 


The condition of which Adams complained, nevertheless, continued for almost 
another quarter of a century. On February 24, 1855, however, the Court of Claims 
was established, with jurisdiction over claims against the United States founded 
upon any law of Congress or upon any contract, express or implied.® 

For the first time a judicial remedy, general in kind, was accorded to claimants 
against the United States. It will be observed, however, that tort claims were outside 
of the scope of the act. Moreover, the law contained a serious defect in that the 
authority of the newly established tribunal was limited to submitting findings of fact 
and its opinion to the Congress, with a bill to carry its recommendation into effect, if 
the conclusion was in favor of the claimant. The court was not empowered to render 
any judgment. 

In spite of the stress and strain attendant upon the great internecine conflict then 
raging, Abraham Lincoln, in his Annual Message to the Congress, submitted on 
December 3, 1861, alluded to this subject and recommended that more convenient 
means be provided for the adjustment of claims against the Government. He called 
attention to the fact that while the Court of Claims had proved to be an effective 
and valuable means of investigation, it, nevertheless, failed in a great degree to effect 
the object of its creation, for want of power to make its judgments final. In the 
course of the discussion of this topic, he made the following pungent and significant 
observations: 


It is as much the duty of Government to render ‘prompt justice against itself in favor of 
citizens as it is to administer the same between private individuals.® 


By the Act of March 3, 1863, the Court of Claims was transformed into a real 
judicial tribunal with authority to render judgments. The statute again restricted the 
jurisdiction of the court, however, to actions in contract, express or implied, and in 
addition, to claims based upon the Constitution, Acts of Congress or regulations of 
executive departments. Claims sounding in tort were expressly excluded. This 
limitation remains in the law to this day.” 

It is well settled that no action in tort lies against the United States in the Court 
of Claims.’ This prohibition may not be avoided by waiving the tort and suing in 
assumpsit. While suit may be brought against the United States on an implied con- 
tract, as well as on an express contractual obligation, it has been held that this grant 
of jurisdiction relates only to contracts implied in fact and does not extend to con- 


® 10 Stat. 612. 
© 6 RicHARDSON, MESSAGES .AND PAPERS OF THE PRESIDENTS (1897) 51. 
728 U.S. C. §250 (1940). ® Schillinger v. U. S., 155 U. S. 163 (1894). 
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tracts implied in law.® The courts have held, however, that if the Government takes 
property lawfully by eminent domain, a contract implied in fact arises to pay just 
compensation, and, therefore, an action to recover the value of property so taken by 
the United States may be maintained in the Court of Claims.!® 

The gap in the statutory scheme, which enables the Government to maintain its 
immunity against suit in tort, while being subject to suit in contract, has frequently 
been a source of considerable difficulty and on occasion has led the Congress to waive 
the governmental exemption temporarily in respect to specified groups of claims. 
For example, by the Act of March 3, 1863,11 owners of property that had been 
abandoned to or captured by Union troops during the Civil War, and which had 
been taken into the possession of agents of the Treasury Department, were author- 
ized to maintain suit in the Court of Claims for the proceeds of the sale of such 
property, provided they could show that they had never given aid or comfort to “the 
present rebellion.” A statute of limitations of two years “after the suppression of the 
rebellion” was included in the act. By the Act of March 3, 1891,! jurisdiction was 
granted to the Court of Claims to entertain claims for property of citizens of the 
United States taken or destroyed by Indians in amity with the United States, without 
just cause or provocation on the part of the owner and not returned or paid for. 

In 1910, Congress passed an act permitting suits to be brought against the United 
States in the Court of Claims for compensation for the use of patents.1* Because of 
the peculiar wording of the statute, it has been intimated that a suit under this 
provision is in effect an action to recover just compensation for the taking of property 
by eminent domain, on the theory that by using a patented invention the Govern- 
ment by implication takes a non-exclusive license to use the invention.’* Neverthe- 
less, whatever may be the legal justification for the proceeding, the fact remains that 
a judicial remedy is accorded against the Government to recover demages or com- 
pensation for the infringement of a patent by the United States. Such infringement, 
although not a common law tort, because it is based entirely on a statutory right, is, 
nevertheless, in the nature of a tortious act, and, therefore, the discussion of tort 
liability of the United States would hardly be complete without an allusion to the 
Act of 1910, which permits the Government to be sued in case of patent infringement 
by its officers and employees. 

A far-reaching step was taken in 1920 when the Congress permitted libels in 
personam to be brought against the United States in the federal district courts, in 
respect to admiralty and maritime torts, if the guilty vessel was a merchant ship or a 
tugboat, owned or operated by the Government.’® Five years later this jurisdiction 
was extended to admiralty and maritime torts involving public vessels of the United 


* Harley v. U. S., 198 U. S. 229 (1905); U. S. v. Minn. Mutual Investment Co., 271 U. S. 212 (1926). 

2° Grant v. U. S., 1 Ct. Cl. 41, 50 (1863); Great Falls Mfg. Co. v. U. S., 16 Ct. Cl. 160 (1880), aff'd 
112 U. S. 645 (1884). - 

132 Sra. 820. 4226 Srar. 851. 

*® 36 Srat. 851 (1910), as amended by 40 Srat. 705 (1918), 35 U. S. C. §68 (1940). 

** Crozier v. Fried. Krupp A. G., 224 U. S. 290 (1912). 

38 41 Strat. 525 (1920), 46 U. S. C. §742 (1940). 
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States.1® By these two acts, jurisdiction was granted to the district courts of the 
United States in all cases of admiralty and maritime torts in which the guilty vessel 
is owned or operated by the Government. 

With the foregoing bird’s-eye view of the historical development of judicial 
remedies against the United States as a basis, attention may now be directed to the 
existing modes of handling tort claims against the Government, for it must be 
remembered that the absence of a judicial remedy is not to give rise to an inference 
that such claims are not adjusted at all. The discussion of existing remedies will be 
divided into three categories: first, cases in which a judicial remedy is accorded; 
second, cases in which administrative agencies are authorized to make administrative 
settlements and adjustments of such claims; and third, cases in which individual 
claims are adjusted by private acts of Congress. 

In the first group, #.c., cases in which a judicial remedy is accorded, admiralty 
and maritime torts constitute the principal item. By the Act of March 9, 1920, it 
was provided that a libel in admiralty in personam might be brought against the 
United States or against any corporation in which the United States owned the entire 
outstanding capital stock, in respect to any matter involving a vessel owned by the 
United States or by such corporation, if the vessel was employed as a merchant vessel 
or was a tugboat operated by such corporation. The statute further provided that 
the proceeding might be maintained in such an instance, if such a proceeding would 
lie in a case involving a vessel privately owned or operated,!* and that such suit 
should be brought in a district court of the United States. Thus, under this statute, 
sometimes known as the “Suits in Admiralty Act,” the United States may be sued in 
admiralty on any cause of action involving any ship employed by it as a merchant 
vessel, to the same extent to which a private person would be liable under similar 
circumstances. The principal limitation is that the libel in admiralty may be brought 
only in personam and may not be prosecuted in rem. 

Judicial construction has, however, imposed a further limitation to the effect that 
a proceeding under the “Suits in Admiralty Act” may be maintained only when the 


36 43 Stat. 1112 (1925), 46 U. S. C. §781 (1940). 

*7 The foregoing provisions, Act of March 9, 1920, §§1, 2, 41 Stat. 525, 46 U. S. C. §§741, 742 
(1940), read as follows: 

§741: “Exemption of United States vessels and cargoes from arrest or seizure. No vessel owned by 
the United States or by any corporation in which the United States or its representatives shall own the 
entire outstanding capital stock or in the possession of the United States or of such corporation or operated 
by or for the United States or such corporation, and no cargo owned or possessed by the United States or 
by such corporation, shall, in view of the provision herein made for a libel in personam, be subject to 
arrest or seizure by judicial process in the United States or its possessions: Provided, That this chapter 
shall not apply to the Panama Railroad Company.” 

§742: “Libel in personam. In cases where if such vessel were privately owned or operated, or if such 
cargo were privately owned and possessed, a proceeding in admiralty could be maintained at the time of 
the commencement of the action herein provided for, a libel in personam may be brought against the 
United States or against such corporation, as the case may be, provided that such vessel is employed as a 
merchant vessel or is a tugboat operated by such corporation. Such suits shall be brought in the 
district court of the United States for the district in which the parties so suing, or any of them, reside 
or have their principal place of business in the United States, or in which the vessel or cargo charged 
with liability is found. . . . Upon application of either party the cause may, in the discretion of the 
court, be transferred to any other district court of the United States.” 
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vessel involved is in a port of the United States or one of its possessions.’* This con- 
clusion was reached by the following reasoning: Sections 1 and 2 of the Act are 
in pari materia; Section 1 in effect prohibits seizure of a vessel of the United States 
in a proceeding in rem and substitutes a remedy in personam; and, since the Con- 
gress has no power to provide immunity from seizure in respect to such vessels when 
in foreign ports, the provision authorizing a suit in personam, being a substitute for 
a libel in rem, must necessarily exclude any case involving a vessel which is not in a 
port of the United States or one of its possessions. It has been further held that the 
remedy provided by this Act is exclusive, and that consequently no suit in respect to 
any cause of action cognizable thereunder may be maintained in the Court of 
Claims.?® 

By the Act of March 3, 1925, the liability of the United States for admiralty and 
maritime torts was extended to cases involving public vessels of the United States.?° 
By judicial construction, this act has been held inapplicable to claims on the part of 
naval personnel, in view of the fact that there is a special statute authorizing reim- 
bursement of members of the naval forces for loss or destruction of personal property 
and another statute creating a pension system for them.?? The venue provisions of 
the statute expressly permit suit to be brought in cases involving vessels or cargoes 
outside of the territorial waters of the United States. Consequently the limitation 
imposed by the courts on suits relating to merchant vessels to the effect that no action 
lies if such vessel is outside of the territorial waters of the United States, does not 
apply when a public vessel is involved. 

The result of the two statutes just discussed is that the United States is suable in 
admiralty in the district courts of the United States by a libel in personam in respect 
to any admiralty or maritime tort. There are three limitations on this jurisdiction: 
first, the jurisdiction does not extend to claims on the part of naval personnel; second, 
it does not apply to cases involving merchant vessels of the United States that are 
outside of the territorial waters of the United States or its possessions; and third, 
such actions may not be maintained in the Court of Claims, but may be brought only 
in the District Courts. There is no limitation on the amount of a claim of which 
the courts may take cognizance or on the amount that may be recovered. The 
jurisdiction has been frequently invoked. For example, on June 30, 1941, there were 
206 actions pending under the Suits in Admiralty Act and 18 under the Public 
Vessels Act. By contrast, it is a strange anomaly and peculiar incongruity that in 
respect to common-law torts the United States still maintains its sovereign immunity 
practically undiminished. 


*8 Blamberg Bros. v. U. S., 260 U. S. 452 (1923). 

*® Johnson v. U. S. Shipping Board Emergency Fleet Corp., 280 U. S. 320 (1930). 

*° 43 SraT. 1112 (1925) 46 U. S. C. §781 (1940): “Libel in admiralty against or impleader of United 
States. A libel in personam in admiralty may be brought against the United States, or a petition implead- 
ing the United States, for damages caused by a public vessel of the United States, and for compensation 
for towage and salvage services, including contract salvage; rendered to a public vessel of the United 
States: Provided, That the cause of action arose after the 6th day of April, 1920.” 

** Dobson v. U. S., 27 F. (2d) 807 (C. C. A. 2d, 1928). 
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By the Act of June 25, 1910, which was amended and broadened by the Act of 
July 1, 1918, the United States submitted itself to suit in the Court of Claims for what 
in the case of a private person would be considered infringement of a patent.?? The 
jurisdiction of the Court of Claims is exclusive and such actions may not be main- 
tained in district courts. Persons who make an invention while in the employment 
or service of the United States Government are barred from the benefits of the Act 
in respect to such invention. As indicated above, the peculiar phraseology of the 
statute has led the courts to intimate that a suit against the United States in the Court 
of Claims for the use of a patented invention is an action to recover just compensation 
for the taking by eminent domain of a license to use the invention.?* 

Section 13 of the River and Harbors Act of 1935,?4 conferred on the Court of 
Claims “jurisdiction to hear and determine claims for damages to oyster growers 
upon private or leased lands or bottoms arising from dredging operations and use 
of other machinery and equipment in making such improvements.” Damages to 
oyster beds caused by dredging operations appear to be the only type of common- 
law torts, as distinguished from admiralty and maritime torts, in respect to which 
the United States, by a statute of general application, has submitted itself to be sued. 
An examination of the records discloses that only one action has been instituted 
under this provision of law. 

Another group of tort claims in respect to which a judicial remedy is accorded is 
that which comprises claims arising out of the activities of Government-owned or 
Government-controlled corporations. While to all intents and purposes, such cor- 
porations as the Emergency Fleet Corporation, the Reconstruction Finance Corpora- 
tion, and the Home Owners’ Loan Corporation, to cite but a few, perform functions 
which otherwise would be performed by Government departments, and from the 
standpoint of the public their status appears to be that of governmental agencies, 
they are, nevertheless, regarded as separate legal entities. At first, considerable con- 
flict arose in the decisions of the lower courts on the question whether the govern- 
mental immunity to suit extended to such corporations. This question has recently 
been definitely determined in the negative. It has been held by the Supreme Court 
that such a corporation may be sued in respect to torts in the same manner as a 


2236 Stat. 851 (1910), 40 Stat. 705 (1918), 35 U. S. C. §68 (1940). “Suit for unlicensed use of 
invention by the United States; compensation for; Government employees. Whenever an invention de- 
scribed in and covered by a patent of the United States shall be used or manufactured by or for the United 
States without license of the owner thereof or lawful right to use or manufacture the same, such owner's 
remedy shall be by suit against the United States in the Court of Claims for the recovery of his reasonable 
and entire compensation for such use and manufacture. The Court of Claims shall not entertain a suit or 
award compensation under the provisions of this section where the claim for compensation is based on 
the use or manufacture by or for the United States of any article owned, leased, used by, or in the 
possession of the United States prior to June 25, 1910. In any such suit the United States may avail 
itself of any and all defenses, general or special, that might be pleaded by a defendant in an action for 
infringement, as set forth in this chapter, or otherwise. The benefits of the provisions of this section shall 
not inure to any patentee who, when he makes such claim, is in the employment or service of the Govern- 
ment of the United States, or the assignee of any such patentee. This section shall not apply to any device 
discovered or invented by such employee during the time of his employment or service.” 

*8 Crozier v. Fried. Krupp A. G., 224 U. S. 290 (1912). 

2# 49 Star. 1028, 1049 (1935), 28 U. S. C. §250-a (1940). 
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private corporation and its liability is governed by the same rules of substantive law.*® 
The result of this doctrine is to place a large group of tort clainis arising out of 
governmental activities within the reach of a judicial remedy. 

In addition, a judicial remedy by suit either in the Court of Claims or in a district 
court of the United States is frequently accorded to specified persons, in respect to 
particular claims, by special acts of Congress. Legislation of this type will be later 
discussed. 

We may now proceed to a discussion of the second group of tort claims against 
the United States, namely, those that may be settled and adjusted administratively. 
The large number of claims involving personal injuries sustained by Government 
employees in the performance of their duties are adjusted under the Federal Em- 
ployees’ Compensation Act by the United States Employees’ Compensation Commis- 
sion, pursuant to a compensation scale prescribed by the statute.2* The theory and 
operation of this law are similar to those of state workmen’s compensation acts. 
Compensation for personal injuries sustained in the course of the performance of 
their duties is paid to Government employees, irrespective of whether the injury was 
due to any negligence on the part of the employer. The Supreme Court has observed 
that “this Compensation Act is the expression of a slowly developed purpose on the 
part of the United States to give compensation to its employees who otherwise would 
be without remedy when injured by fault of the Government.”*7 Just as workmen’s 
compensation laws have withdrawn from the ordinary processes of the courts a large 
category of tort claims, so the Federal Employees’ Compensation Act makes unneces- 
sary any judicial remedy in respect to claims of a similar type affecting Government 
employees. It must be observed, however, that this act does not benefit the entire 
Government personnel. Its provisions are restricted to “employees of the United 
States” and do not cover “officers of the United States,” as well. There is a sharp 
distinction between these two classes. Although the latter is much less numerous 
than the former, it, nevertheless, comprises a considerable proportion of Government 
personnel, who find themselves without a right or remedy to secure compensation 
for any personal injuries sustained by them in the course of the performance of their 
duties, whether or not caused by the negligence of the Government. There are in- 
stances on record in which several persons attached to the Government, traveling on 
official business, were simultaneously injured in the same accident. Those of them 
who had the status of employees of the Government received compensation under 
this Act, while those who had the higher status of officers of the Government found 
themselves without a remedy. 

By the Act of December 28, 1922, which is sometimes known as the “Small Tort 
Claims Act,”?® the head of every federal department or establishment is authorized 


*° Keifer and Keifer v. Reconstruction Finance Corp., 306 U. S. 381 (1939); Sloan Shipyards Corp. 
v. U. S. Shipping Board Emergency Fleet Corp., 258 U. S. 549 (1922); Prato v. Home Owners’ Loan 
Corp., 106 F, 2d 128 (C. C. A. Ist, 1939). 
* 39 Srat. 742 (1916), 5 U. S. C. §§751-798 (1940). 
*™Dahn v. Davis, 258 U. S. 421 (1922). 
*8 42 Stat. 1066 (1922), 31 U. S. C. §§215-217 (1940). 











318 Law anp ConTEMPORARY PROBLEMS 


to consider, ascertain, adjust and determine any claim on account of damages to or 
loss of privately owned property, if the amount of the claim does not exceed $1000, 
caused by the negligence of any officer or employee of the Government acting within 
the scope of his employment. Any amount found to be due to any claimant js 
certified to the Congress as a legal claim for payment out of appropriations that may 
be made by the Congress therefor. It will be observed that the authority granted by 
this act is limited to claims for property damage, and does not comprise personal 
injuries. The result of this distinction has often proved anomalous. For example, in 
cases involving damages caused by the negligence of the driver of a Government 
vehicle, the administrative agency by which the driver is employed is in a position to 
adjust such items of the claim of the injured party as involve property damage, but 
is constrained to ignore items of personal injuries, such as medical and hospital ex- 
penses, pain and suffering, compensation for permanent injuries, etc. In addition, the 
limitation on the amount of the claim that may be entertained leaves without remedy 
cases in which the claimant has suffered serious consequences as the result of the 
negligence of a Government employee. It should also be noted that the Act does not 
authorize the Government agency to make direct payment of any amount found to 
be due, but requires the finding to be certified to the Congress in order that an 
appropriation may be made for that purpose. 

It has been held that although the statute refers to privately owned property, it 
should be construed as applicable to claims on the part of municipalities, on the 
theory that with relation to the federal government property owned by states and 
municipalities is private property.?® In considering claims under this act, divergencies 
developed: between the various governmental agencies with respect to claims of in- 
surance companies based on the right of subrogation. Some agencies declined to 
entertain such claims, on the ground that the probable purpose of the Congress was 
to reimburse the owner of the property for his loss and that it was not contemplated 
that an insurance company, which was paid a premium for carrying the risk, should 
be permitted to avail itself of the benefits of the statute. Other agencies followed the 
opposite practice, in view of the fact that the statute is not limited in its terms and 
claims based on the right of subrogation are not excluded. This question was sub- 
mitted to the Attorney General for an opinion, who, on June 29, 1932, ruled that 
the statute should be construed as authorizing the determination and certification of 
such claims.®° 

In addition to the general law just discussed, there are numerous statutes con- 
ferring upon specific agencies the authority to adjust claims of a particular type. 
Some provisions of this class constitute permanent legislation, while others are carried 
in appropriation acts. Without attempting to make an exhaustive enumeration of 
such laws, attention will be directed to the more important statutes in this category. 

The Secretary of State is authorized by the Act of February 13, 1936,°? to settle 


9° 38 Ops. Att'y Gen. 514 (1936). 8° 36 Id. 553 (1932). 
*1 49g Stat. 1139, 31 U. S. C. §224(a) (1940). 
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any claims for personal injuries or death of any person who is not an American 
national, in any foreign country in which the United States exercises privileges of 
extra-territoriality, if the injury or death was due to any act or omission of any officer, 
employee or agent of the United States. Persons in the employ of the United States 
are excluded from the benefit of the act. Any amount found to be due to any 
claimant is to be certified to the Congress for payment out of appropriations that may 
be made therefor. This statute was enacted at the request of the State Department 
for the benefit of Chinese claimants.5? 

The Secretary of the Treasury is authorized by the Act of June 15, 1936,°* to 
adjust claims not exceeding $3000 in amount for damages occasioned by collisions 
incident to the operation of vessels of the United States Coast Guard or of the United 
States Public Health Service. Any amount determined to be due any claimant is to 
be certified to the Congress for payment out of appropriations that may be made 
therefor. 

The Secretary of War is authorized by various statutes to settle several classes of 
claims. He may pay compensation for loss, damage or destruction of private property 
belonging to members of the military personnel, if such property is lost, damaged 
or destroyed while being shipped on board an unseaworthy vessel, by order of an 
officer authorized to give such order or direct such shipment.** This liability is, how- 
ever, limited only to such articles as the Secretary of War shall decide to declare to 
be reasonable, useful, necessary and proper for the owner to have in his possession 
while in quarters or in the field, engaged in the public service in the line of duty.*® 

By another statute the Secretary of War is authorized to settle claims not exceeding 
$500 for damages to and loss of private property incident to the training, practice, 
operation or maintenance of the army. Claims so approved are transmitted to the 
General Accounting Office, which makes payments upon the Secretary’s recom- 
mendation.5® The Secretary of War may also settle claims not exceeding $250 in 
amount for damages to persons and private property resulting from the operation of 
aircraft either at home or abroad.** The law requires such claims to be substantiated 
by survey reports of a board of officers appointed by the commanding officer of the 
nearest aviation post and to be approved by the Chief of the Air Service and the 
Secretary of War. 

In addition, the Secretary of War is permitted to adjust certain claims for damages 
arising from causes which cannot properly be considered torts committed by the 
United States, as, for instance, for property lost in saving human life or property 
belonging to the United States, or for property destroyed or captured by the enemy.*® 

The Attorney General is authorized by the Act of March 20, 1936,°* to adjust 
claims not exceeding $500 in amount, on account of damages to persons or privately 
owned property caused by any member of the investigative personnel of the Federal 

*2 See Sen. Rep. No. 751, 74th Cong., 1st Sess. (1935). 


8° 4g Srat. 1514, 14 U. S. C. §71 (1940). 3# 31 U. S. C. §§218-221 (1940). 
*° 1d. §219. 86 7g, §223. 87 Id. §224. $8 Td. §§209, 218. 


*° 49 Stat. 1184, 31 U. S. C. §224(b) (1940). 
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Bureau of Investigation, acting within the scope of his employment. Amounts found 
due are certified to the Congress for payment out of appropriations that may be made 
therefor. 

The Postmaster General is authorized to adjust and settle any claim not exceeding 
$500 for damages caused to person or property by or through the operation of the 
Post Office Department in any branch of its service.t? The statute conferring this 
authority expressly extends the power to cases of damages caused by the negligence 
of any officer or employee of the Post Office Department or the Postal Service acting 
within the scope of his employment. 

The Secretary of the Navy is empowered to adjust several classes of claims. By 
one provision of law, he is authorized to adjust and pay amounts not exceeding $500 
due in respect to claims for damages to and loss of privately owned property, if men 
in the Naval Service or Marine Corps are found to be responsible for the damage 
or loss.4? Losses and damages occasioned by naval vessels are, however, expressly 
excluded from this statutory provision since such claims are covered by another 
statute, authorizing the Secretary of the Navy to adjust claims, not exceeding the 
sum of $3000, for damages occasioned by collisions or such as are incident to the 
operation of vessels of the Navy, if vessels of the Navy or in the Naval Service are 
found to be responsible for such damages. It should be pointed out that in this group 
of cases the Secretary of the Navy is without power to make direct payment to the 
claimants, but is required to report to the Congress, through the Treasury Depart- 
ment, the amount ascertained and determined to be due, for payment out of appro- 
priations that may be made therefor.” It should be borne in mind that suit may be 
also maintained in the district courts for damages caused by a Naval vessel.** The 
Paymaster General of the Navy is empowered to reimburse members of the Naval 
personnel for loss or destruction of or damage to person or property caused under 
certain circumstances enumerated in the statute governing such matters.** 

The Secretary of the Interior is empowered to pay damages caused to owners of 
lands or other private property by reason of governmental operations in the survey, 
construction, operation, or maintenance of irrigation works in connection with Indian 
irrigation projects.*® It will be observed that unlike most other statutes of this type, 
the Act here in question contains no maximum limitation on the amount of the 
claim that may be paid thereunder, except that the total of such claims settled in any 
one year may not exceed five percent of the funds available for the project under 
which they arise. 

With the approval of the Secretary of Commerce, the Director of Coast and 
Geodetic Survey may adjust claims not exceeding $500 in amount for damages 
occasioned by acts for which the Coast and Geodetic Survey is found to be responsi- 
ble.*® The amounts determined to be due are reported to the Congress through the 


“931 U. S.C. §224(c) (1940). 4434 U. S.C. §600 (1940). 

*2 Td. §599. “8 See p. 000, supra. ** 34 U. S.C. §981 (1940) 
*S Act of Feb. 20, 1929, 45 STaT. 1252, 25 U. S. C. §388 (1940). 

“© Act of June 5, 1920, 41 Sat. 929, 1054, 33 U. S. C. §853 (1940). 
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Treasury Department for payment out of appropriations that may. be made therefor. 

The Secretary of Agriculture is authorized to reimburse owners of private prop- 
erty for damage or destruction thereof caused by Government employees in connec- 
tion with the protection, administration or improvement of the national forests. No 
payment in excess of $500 may be made in respect to any such claim.** 

It will be observed that practically all of the statutes just summarized contain a 
limitation on the amount of claims that may be entertained. Generally, the authority 
is restricted to payment of claims involving comparatively small sums of money. In 
many instances, the authority is limited to claims for property damage and does not 
comprise claims for personal injuries. In some instances, the head of the department 
is empowered to make direct payment of the claim adjusted by him. In other cases, 
he is required to certify to the Congress the amount which he finds to be due. In 
every instance, the matter is handled in an administrative manner. The action of the 
head of the department is not subject to review at the behest of the claimant. No 
judicial remedy is accorded. Neither is there any provision for administrative hear- 
ings. The actual practice is to determine such matters on the basis of affidavits 
submitted by the claimant and written reports of the Government employees and 
statements of other witnesses. 

There is still another statute of general application. It provides that when there 
is filed in the General Accounting Office a claim or demand against the United States 
that may not lawfully be adjusted by the use of an appropriation theretofore made, 
but which, in the judgment of the Comptroller General, contains such elements of 
legal liability or equity as to be deserving of the consideration of the Congress, the 
Comptroller General is required to submit such claim to the Congress by a special 
report.*® This statute is but infrequently invoked. 

Obviously, there remains a large group of cases in respect to which neither a 
judicial nor an administrative remedy is accorded. Claims in this category are ad- 
justed, if they are satisfied at all, by means of private acts of Congress. Ordinarily, 
each of such measures relates to a specific claim and grants relief to a named benefi- 
ciary or beneficiaries. Bills of this class are introduced in large numbers in each 
Congress. An average of only approximately twenty percent of them are enacted. 
Frequently, because of the volume of such legislation, several years elapse before a 
meritorious claim is adjusted. Just as an indication of the extent of such legislation, 
a computation shows that the 76th Congress, 7.¢., 1939-1940, passed 282 private acts, 
which related to claims of a type that would be cognizable judicially if the United 
States were suable in tort.*® Of this number, 79 acts related to claims arising out of 
the activities of the Works Projects Administration; 49 out of the activities of the 

*T Act of May 27, 1930, 46 Star. 387, 16 U. S. C. §574 (1940). 

“8 Act of April 10, 1928, 45 STAT. 413, 31 U.S. C. §236 (1940). 

*® The foregoing calculation does not include all private acts passed during the 76th Congress, but 
only those which involved claims which on the statement of facts contained in the legislation appeared 
to be based on a-tort committed by an employee of the United States acting within the scope of his 


employment. Numerous other private acts, which obviously on their face involved the payment of 
gratuities, were excluded from the computation. 
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War Department; 27 out of the activities of the Department of Agriculture; 27 in- 
volved activities of the Post Office Department; and 20, those of the Department of 
the Interior. Numerous other governmental agencies were represented by a smaller 
number of claims. 

Private acts disposing of individual claims against the Government may be sub- 
divided into two categories. In the first class, constituting by far the larger number, 
are measures providing for direct payment of the claims in specified amounts. Out 
of the 282 acts, mentioned above, passed during the 76th Congress, 276 were of this 
type. Upon the passage of such a bill and its approval by the President, payment on 
the part of the Treasury follows automatically. In the second group are private 
acts which merely confer upon the named claimant the privilege of suing the Gov- 
ernment for damages in respect to a specified claim. Invariably, the legislation desig- 
nates the court in which the action is to be brought. Sometimes it is the Court of 
Claims and on other occasions it is a District Court of the United States. Ordinarily, 
the effect of the legislation is to waive the governmental immunity to suit in tort and 
to subject the Government to the same liability as that to which a private individual 
would be subjected under like circumstances. Unless its language expressly indicates 
the contrary, the act is ordinarily construed as not creating a cause of action or a 
substantive right. At times, to avoid any doubt or controversy on this point, it is 
affirmatively provided that the United States shall be liable as a private individual 
under like circumstances. 

Under the doctrine of Erie Railroad Co. v. Tompkins,®° the substantive law of 
the State in which the cause of action arose governs the disposition of the claim.®* 
At times provisions are included in the private act expressly waiving a substantive 
defense that the Government might otherwise successfully interpose or creating a 
substantive liability, thus going further than merely waiving the governmental exemp- 
tion from suit.5® On the other hand, as a matter of protection to the United States, 
such measures frequently contain maximum limitations on the amount that may be 
recovered. In addition, those acts which permit suits to be brought in a district court, 
rather than the Court of Claims, frequently contain a provision to the effect that the 
action is to be tried according to the rules applicable to action brought under Section 
20, paragraph 20 of the Judicial Code.** 

The provision of law just referred to confers upon district courts jurisdiction 
concurrent with that of the Court of Claims in respect to claims on contract and 
other similar matters if the amount of the claim does not exceed $10,000 and contains 
an express direction that all suits brought and tried by virtue of the authority so 
granted should be tried by the court without a jury. In other words, the effect of the 
above mentioned provision in a private act is to require that the trial shall be without 


a jury. 

°° 304 U. S. 64 (1938). *2U. S. v. Durrance, 101 F. (2d) 109 (C. C. A. 5th, 1939). 

°2 See Butler Lumber Co. v. U. S., 73 Ct. Cl. 270 (1931), and Radel Oyster Co. v. U. S., 78 Ct. Cl. 
816 (1934). 


8 28 U. S. C. §41(20) (1940). 
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The law also authorizes either House of Congress to refer to the Court of Claims 
any pending bill for the payment of a claim against the United States, other than 
that for a pension.°* This may be accomplished by a resolution of a single House. 
Upon such a reference, the Court of Claims proceeds in the same manner as it would 
in an action over which it has general jurisdiction, except that instead of rendering a 
final judgment it makes findings of facts and conclusions of law and reports them 
to the Congress. If on the basis of such findings and conclusions, the Congress con- 
siders the claimant entitled to an award from the Government, a special act is then 
passed providing for the payment of such amount as is deemed to be due. The find- 
ings of the Court of Claims in such instances are purely advisory, the court for that 
purpose acting as an agent of the Congress.°® 

Congressional procedure in handling private bills is of interest. In both the 
Senate and House of Representatives there is a Committee on Claims, to which is 
referred every private bill involving a claim against the Government. These Com- 
mittees transact their business in a systematic, quasi-judicial manner. The claimant 
either directly or through the member who introduced the measure, or through his 
counsel, submits to the Committee written evidence in support of the claim. Such 
evidence may consist of affidavits, receipts and other similar material. It may be, 
and frequently is, transmitted by mail. When a bill is about to be reached for con- 
sideration by the Committee, it is referred for a report to the government department 
out of whose activities the claim originated. In due course, the department submits 
a written report to the Committee, by mail, generally setting forth a detailed state- 
ment of the pertinent facts as known to the department, and making a recommenda- 
tion as to the merits of the claim. In most instances, no oral hearings are held, but 
the matter is disposed of on the basis of the file consisting of the material submitted 
by the claimant and the departmental report. When the file is complete and the bill 
is ready for consideration, it is referred to a subcommittee for study. In most cases, 
the subcommittee consists of one member, who makes a report to the full Com- 
mittee. If the Committee determines to report the bill favorably, the member 
constituting the Subcommittee or the Chairman of the Subcommittee if the Sub- 
committee consists of more than one member, is generally assigned to prepare the 
committee report and file it with the Senate or the House, as the case may be. If the 
action of the Committee is adverse to the legislation, the bill is not reported at all. 
Occasionally, the subcommittee accords an oral hearing to the claimant, if so re- 
quested, but this course is the exception rather than the rule. The Committees on 
Claims perform their work conscientiously and thoroughly, and almost invariably 
take a quasi-judicial attitude toward the claims. Their reports are frequently ex- 
haustive and partake of the nature of judicial opinions. In view of the tremendous 
volume of business with which the Committees are confronted, however, at times 
many months are consumed after a bill is introduced before it can be reached for 


5* 58 U.S. C. §257 (1940). 
55 Pocono Pines Assembly Hotels Co. v. U. S., 73 Ct. Cl. 447, 488 (1932). 
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consideration. Sometimes delays are encountered by the Committees in securing 
departmental reports. 

The committee procedure is approximately the same in each House. The manner 
in which the legislation is handled after it leaves the Committee is, however, radically 
different in the Senate and House of Representatives. In the Senate, there is but a 
single calendar. All bills of every kind, public and private, are placed on the calendar 
after they are reported by a committee, in the chronological order in which the 
reports are submitted. At intervals, generally a few weeks apart, the entire calendar 
is called. Each bill, as it is called, is considered as passed by unanimous consent, unless 
one or more senators interpose an objection or ask that it go over. In that event, the 
bill retains its place on the calendar and is reached for action again on the next call. 
This process may be repeated numerous times in respect to a measure that is con- 
sidered objectionable by one or more senators. Ordinarily, however, most of the 
senators are willing to accept the judgment of the Committee on Claims in respect 
to the average private bill, and the majority of such measures are passed without 
objection on the first occasion on which they are called on the calendar. 

The procedure in the House of Representatives is, necessarily, more complicated, 
owing to the fact that it is a much larger body than the Senate. There are four 
calendars in the House, known respectively as the Union Calendar, the House Calen- 
dar, the Consent Calendar, and the Private Calendar. All private bills are placed 
on the Private Calendar, in the chronological order in which they are reported by the 
Committee in charge of the legislation. The Private Calendar is called on the first and 
third Tuesdays of each month. If two or more members object to the consideration of 
any bill as it is called, it is recommitted to the Committee. If no objection is made, 
or if only one member objects, the bill is automatically regarded as having been 
passed by the House.®* In order to avoid the operation of the maxim that “what is 
everybody’s business is nobody’s business,” a practice has grown up under which 
several Democratic and several Republican members of the House are selected by 
each of the two groups to act as “official objectors.” These members undertake to 
study all bills on the Private Calendar and to object to such of them as they believe 
should not be enacted. While this procedure operates reasonably well, its drawback 
consists in the fact that any two members of the House may by their objections 
preclude the consideration of a private bill. As a safety-valve, the rules contain still a 
further provision authorizing the Committee on Claims to report an omnibus bill, 
consisting of private bills which have been brought up for consideration on the 
Private Calendar and have been objected to by two or more members and thereby 
recommitted to the Committee. Such an omnibus bill may include as many items of 
this type as the Committee deems proper. The bill is considered paragraph by 
paragraph, each comprising a separate private bill. The bill may be amended by 
striking out any paragraph as it is reached for consideration. Such an amendment 
may, however, be adopted only by a vote of the majority of those present and final 


"© Rule XXIV, §6 of the House of Representatives. 
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action on the omnibus bill is also had by a majority vote. This additional step in 
the procedure, therefore, accords an opportunity to a claimant to have his claim 
disposed of by a majority vote. After an omnibus bill is passed, each paragraph is 
considered as a separate and distinct bill and the omnibus bill thereupon becomes 
separated into its component parts. The legislation is transmitted to the Senate or 
the President, as the case may be, not in the shape of an omnibus bill, but in the 
form of separate, individual bills which composed the omnibus bill. 

The numerous steps through which a private bill must successively pass assure the 
sifting out of claims which are lacking in merit. 

After a private bill has passed both Houses, it is submitted to the President for 
final action, as required by the Constitution in respect to all legislation. During the 
ten-day period allowed by the Constitution for approval or veto of legislation, the 
President secures a report and recommendation in respect to the measure from the 
Bureau of the Budget, which also procures for him reports and recommendations 
from the department or departments out of whose activities the claim arose, as well 
as at times from the Department of Justice. With this material before him, as well as 
the reports of congressional committees concerning the legislation, the President 
makes his decision. Not infrequently, such a bill encounters a veto, if the claim 
appears to be one which the Government is under no legal or moral obligation to 
meet or if the amount to be awarded appears to be excessive. The President’s func- 
tion in such instances is somewhat analogous to that of a trial judge in passing on a 
motion to set aside the verdict of a jury or of an appellate tribunal in determining 
whether or not to affirm the decision of a trial court. 

The Committees on Claims are conscientious and painstaking in their work. 
Nevertheless, the nature of the legislative process is such that inordinate delays are 
at times encountered in the recognition and adjustment of meritorious claims. Con- 
gestion of business in the Claims Committee is only one element contributing to that 
result. In order that a bill may become law, it must receive favorable action by both 
Houses during the same Congress. Not infrequently a bill may be passed by one 
House without being reached for action by the other House, during the same two- 
year period. With the convening of a new Congress, the legislation must be rein- 
troduced and all the steps that had been previously taken must be retraced from 
the beginning. There are numerous instances of private bills that have passed each 
House several times, without being passed by both Houses during the same Congress. 
It is not at all unusual for private legislation to be enacted which relates to a claim 
that arose many years previously. 

By a message sent to the Congress on January 14, 1942, the President recom- 
mended legislation expanding®’ the existing authority of the executive departments 
and independent establishments to adjust and determine tort claims against the Gov- 
ernment and empowering the district courts to entertain suits against the United 


*? See Armstrong and Cockrill, The Federal Tort Claims Bill, infra p. 327. 
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States in respect to claims of this nature involving amounts not exceeding $7500. In 
discussing this subject, the President stated: 


During the past 20 years, Members of the Congress have frequently pointed out that the 
procedure for relief of tort claims by special act is slow, expensive, and unfair both to the 
Congress and to the claimant, and several attempts have been made to enact legislation 
submitting all negligence claims to administrative or judicial determination. 


In summarizing his recommendation, the President observed that the legislation 
he suggested would “make available a means of dispensing justice simply and 
effectively to tort claimants against the Government and give them the same right 
to a day in court, which claimants now enjoy in fields such as breach of contract, 
patent infringement, or admiralty claims.” 





























THE FEDERAL TORT CLAIMS BILL 


Watter P. Armstronc* AND Howarp Cockritt** 


At this writing there is good reason to expect the House of Representatives to pass 
a bill “To provide for the adjustment of certain claims against the United States and 
to confer jurisdiction in respect thereto on the district courts of the United States, . . .” 
If enacted the bill provides that the Act may be cited as the “Federal Tort Claims 


Act.”? 

On January 14, 1942, President Roosevelt sent to the Senate a message endorsing 

the principle of the measure, and urging the passage of such a bill? The message 
began, 
“In these critical days of our national defense effort, I feel there should be a joint endeavor 
on the part of the Congress and of the heads of the executive branch of the Government 
to divest our minds as far as possible of matters of lesser importance which consume con- 
siderable time and effort. We should grant the responsibility for handling such matters to 
those equipped with year-round facilities and time to dispose of them.” 


The President continued, pointing out the enormous number of private claim 
bills introduced in each Congress, and decried the expense and delay to the Congress 
in continuing the unwieldy procedure.* He quoted statistics based upon the mount- 
ing volume of private bills introduced before the country was at war, making it 
obvious that the number would increase by reason of the defense and war program. 


* A.B., 1906, LL.B., 1908, Yale University. Member of the Tennessee Bar. President, American Bar 
Association, 1941-1942. Member of Council of the American Law Institute; member of the General 
Council of the American Bar Association, 1929-1931, and of the House of Delegates since 1939; member 
of the Board of Editors of the American Bar Association Journal, 1934-1941; President of the Tennessee 
State Bar Association, 1936; City Attorney, Memphis, 1920-1924. Contributor to legal periodicals. 

**BS., 1931, University of Virginia; LL.B., 1933, George Washington University. Member of the 
Arkansas Bar. Assistant Prosecuting Attorney, Little Rock, Ark., 1942. Secretary, Committee on Juris- 
prudence and Law Reform, American Bar Association, 1939-1942, Chairman for Arkansas, 1936-1937. 
Contributor to legal periodicals. 

* Recently, a majority of the House Judiciary Committee has, with some amendments, favorably re- 
ported on S, 2221, introduced by Senator van Nuys and passed by the Senate on March 30, 1942. H. Rep. 
No. 2245, to accompany S. 2221, 77th Cong., 2d Sess. (1942) (hereinafter referred to as “Report’’). Similar 
bills, H. R. 7236 and S. 2690 were before the 76th Congress in its first session. While H. R. 7236 passed 
the House, S. 2690 was never reported out of the Senate Judiciary Committee. In the first session of the 
77th Congress, Congressmen Hobbs and Allen introduced H. R. 5299 and H. R. 5373, on July 14th and 
2Ist, 1941, identical with those preceding them. In the second session, the Committee held hearings on 
H. R. 6463, introduced by Congressman Cellar, see Hearings before the Committee on the Judiciary on 
H. R. 5373 and H. R. 6463, 77th Cong., 2d Sess. (1942) (hereinafter referred to as “Hearings’’). 

* 88 Cong. Rec., Jan. 14, 1942, at 323; see Claims Bill is given big Push by President, American Law 
and Lawyers, Jan. 24, 1942, p. 3, col. 4. 

* 6,300 private claim bills introduced in last three Congresses, at cost of over $144,000 per Congress 
exclusive of salaries of Congressmen; figures yield average of 2,000 bills per Congress at a cost of $200 
per bill passed. Less than 20% of bills become law. 
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After approving the general provisions of the Tort Claims Bill, the message con- 
cluded: 


“The passage of such legislation would be of real assistance to the Congress and to the 
President at a time when matters of grave national importance demand an ever-increasing 
share of our attention. It would also make available a means of dispensing justice simply 
and effectively to tort claimants against the Government and give them the same right to 
a day in court which claimants now enjoy in fields such as breach of contract, patent 
infringement, or admiralty claims.” 


While the bill thus recommended failed of enactment in the first session of this 
Congress, the same bill in amended form has been passed by the Senate* and awaits 
action by the House. It appears, therefore, that with Presidential sanction, a measure 
agitated for over twenty years during peacetime has become of vital importance 
during a war period, and will probably become law. The same bill in a similar 
version® had been recommended for passage since 1938 by the successive Attorneys 
General of the United States,® and has had the endorsement of the American Bar 
Association and the approval of important state and local bar associations.” 


GENERAL EFFECT AND PRovIsIONS 


The purpose of the proposed legislation is to confer on the district courts of the 
United States exclusive jurisdiction over certain classes of property damage and per- 
sonal injury claims against the United States which are now barred by reason of the 
long-standing immunity of the Government to actions sounding in tort. The only 
relief now open to these claimants in most instances is the unsatisfactory procedure 
of a private bill in Congress, which is manifestly unfair to both the Government and 
to the claimant. The passage of the bill will amount to a waiver of immunity by the 
Government and consent to be sued, with certain limitations wisely attached. While 
the bill cannot end, of course, the practice of private bills, it will relieve Congressmen 
from the pressure for such bills by substituting orderly court proceedings. 

Subject to the exception of specific types of claims from the bill, the measure 
vests exclusive jurisdiction in the federal district courts sitting without a jury to 
adjudicate tort claims up to $10,000, arising from the negligence of officers or em- 
ployees of the Government. To facilitate the handling of small claims, the heads of 
each federal agency or their designees are authorized to settle conclusively claims 
occasioned by the negligent acts of their employees up to $1,000. “Federal agencies” 
are defined to include governmental corporations and the several departments and 
establishments of the Government. Accordingly, it is provided that even though a 
federal agency may generally be sued, that this is no longer true in respect of tort 
claims for which, under the bill, the United States is itself answerable. 


“See supra note 1, see 88 Cong. Rec., 77th Cong., 2d Sess. at 3267. 

"See Hearings, 7. 

° Rep. Atr’y Gen. (1938) 10, #d. (1939) 9; letter of Att'y General Biddle to Congressman Summers, 
Report, at 12. 

764 A. B. A. Rep. 209 (1939). An able brief supporting the legislation was prepared in 1940 by 
Mr. Jenner of the Association’s Committee on Jurisprudence and Law Reform, and distributed among 
the members of the Judiciary Committees of Congress. 
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If the claim exceeds $1,000 or if it is for a lesser amount and either settlement is 
not reached or the claimant prefers to sue at once, he may bring suit in a district 
court of the district in which he resides or in which injury occurred. After a claim 
has been submitted to a federal agency for an administrative settlement, no suit may 
be brought unless the claim is finally disposed of by the agency or is withdrawn from 
it by the claimant upon 15 days’ notice. In either case the claimant is limited in his 
suit to the sum claimed originally from the agency, unless an increased amount is 
justified by newly discovered evidence or intervening facts. After suit is brought, the 
Attorney General “with a view to doing substantial justice” may settle the claim. 

While the bill passed by the Senate vests exclusive appellate jurisdiction in the 
Circuit Courts of Appeal the House Judiciary Committee’s version provides that, if 
the parties so agree, the Court of Claims shall take the place of the Circuit Court of 
Appeals as a court of review. This novel provision if enacted, promises to revive 
discussions® of the proper place, in the hierarchy of federal tribunals, of the Court of 
Claims as a “legislative” court. It is not easy to see why such concurring appellate 
jurisdiction should be established.® Certainly, the Circuit Courts of Appeal are more 
familiar with the all-important local law and are within easier reach of the claimant 
than the Court of Claims sitting in Washington. 

Practice and procedure in such suits is expressly made subject to the Rules of 
Civil Procedure for the District Courts of the United States. The provisions for 
counterclaims, set-off, and payment of judgment are the same as those applicable to 
contract suits in the district courts under the Tucker Act. 

With regard to substantive law, the bill expressly provides for the application of 
the law of torts of the place where the negligent or wrongful act occurred, in other 
words, the United States is made liable to the claimants as a private individual would 
be under like circumstances. The local law is thus applicable to the merits of the 
claim and to defenses such as contributory negligence and wilful misconduct, and 
also determines the effect of the claimant’s death on his cause of action. 

However, the rule of local law is qualified by important restrictions. Thus, the 
United States will not be liable for punitive damages, interests, or costs.°* The accept- 
ance of an award by the claimant in an administrative settlement or the recovery of 
judgment will release not merely his claims against the United States but against the 
negligent employee as well. This protection afforded the tortfeasor does not, of 
course, prevent the taking of disciplinary measures against him if those are indicated. 
In the event some other party be jointly liable with the Government, the bill limits 
recovery against the United States to its proportionate liability, rather than the usual 

° Cf. Hearings, 18. 

® The Committee Report refers to the President’s Message to Congress as indicating the desirabiliy of 
having the Court of Claims exercise appellate jurisdiction, see Report, at 11. A prior bill had vested 
exclusive appellate jurisdiction in the Court of Claims to achieve “uniformity of administration,” Hearings, 


21, 22, 
** The House Committee’s version permits recovery of costs, not including attorney's fees, see Report, 


2,7. 
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recovery of joint and several judgment against joint tort feasors.”” The following 
specific claims are expressly excepted: (1) loss or miscarriage of postal matter, (2) 
claims arising in respect to collection of any tax or goods held by any law enforce. 
ment officer, (3) admiralty claims, (4) property seized under Trading with the 
Enemy Act, (5) quarantine claims, (6) injury to vessels, cargo, crew and passengers 
while in the Panama Canal Zone waters, (7) compensation under Federal Employees’ 
Compensation Act and Veterans’ Act, (8) assault, battery, false imprisonment, ma- 
licious prosecution, libel, slander, misrepresentation, deceit, or interference with 
contract rights, a nuisance not involving negligence,®” (9) damages by Treasury 
Department in fiscal operations, (10) activities of armed forces in war time, and 
(11) any claim arising in a foreign country in behalf of an alien.” 

In addition, a general clause precludes the application of the act to: 

“(1) Any claims based upon— 

“(a) The exercise or performance [of] or the failure to exercise or perform a discre- 
tionary function or duty on the part of a Federal agency or an employee of the Govern- 
ment, whether or not the discretion involved be abused; or 

“(b) An act or omission of an employee of the Government, exercising due care, 


whether or not alleged to be wrongful in the execution of a program, project, statute or 
regulation, valid or invalid.” 


At first blush, it would seem that a claim based upon an act or omission of an 
employee “exercising due care” would fail to state a cause of action and that therefore 
the provision is redundant. However, the intent!® seems to have been to preclude 
absolute liability of the Government for injuries arising in the course of lawful 
activities like flood control, dam or irrigation projects, a liability which might be 
imposed on an individual engaged in comparable work. But this is not the only 
purpose of the provision. For the denial of the claim even where the statute or 
regulation under which the Government employee acted was invalid might indicate 
a second legislative intent: to preclude the creation of a “governmental tort” doctrine 
based on the idea of governmental action without constitutional or statutory author- 
ity. This purpose is further made clear by the first paragraph of the section which 
denies liability for the results of the exercise of, or failure to exercise any discretionary 
function or duty on the part of a government agency or employee even where the 
discretion is abused. In the Congressional committee hearings the Government repre- 
sentative summarized" this purpose of the section in the following words: 


“It is neither desirable nor intended that the constitutionality of legislation, the legality of 
regulations, or the propriety of a discretionary administrative act, should be tested through 


*» The House Committee's version lets the local law decide the liability of the United States in the case 
of joint tortfeasance, see Report, 12. 

°€ The House Committee’s version omitted the exclusion of claims based on a “nuisance not involving 
negligence” because it deemed the general exclusion of claims based on authorized acts by government 
officers or employees exercising due care sufficiently broad to include this particular problem, ibid. 

°* The House Committee also excluded claims arising out of activities of the Tennessee Valley Author- 
ity or of persons “in the protective services engaged in civilian defense” unless they are “also an officer or 
employee of the Office of Civilian Defense duly appointed as such,” Report, 1, 4, 12. 

10 Hearings, 33. 12 Ibid. 
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the medium of a damage suit for tort. The same holds true of other administrative action 
not of a regulatory nature, such as the expenditure of Federal funds, the execution of a 
Federal project, and the like.” 


A limitation of one year is placed on all actions unless suit is filed or written claim 
presented to the particular agency head, and in the latter instance an additional 
period of six months is granted the claimant from the date of mailing of notice by 
the agency as to the final disposition of the claim or from the date of his withdrawal 
of the claim from the agency. Fees of claimants’ attorneys are limited to a maximum 
of 20% recovered by suit and 10% under awards from the agency heads with severe 
penalties for violations; this restriction, however, does not apply to recoveries of less 
than $500. The percentages allowed as maximum fees were not commented on by 
President Roosevelt in his message to the Congress of January 14, 1942, and may be 
said, therefore, to have his tacit consent and approval. The bill repeals all existing 
acts giving department heads power to pay claims based on tortious conduct, but 
saves all those where such power of settlement for claims where non-tortious conduct 
is involved. 

GovERNMENTAL IMMUNITY 

Under present conditions, the Government enjoys total immunity from tort actions, 
and is suable under any circumstances only by consent. This concept is a judicial 
misconstruction of the ancient maxim that “The King can do no wrong,” carried 
over from the English common law, but wholly inapplicable to our form of govern- 
ment. The idea has become too firmly entrenched in our judicial system now, how- 
ever, to be reversed by judicial decision, and requires this remedial legislation. 

Like all rules of law, the idea has been rationalized. 

“It is an established principle of jurisprudence in all civilized nations that the sovereign 
cannot be sued in its own courts, or in any other, without its consent and permission. The 


doctrine rests on reasons of public policy—the inconvenience and danger which would 
follow from any different rule.” 26 R. C. L. 1458, United States, §63.12 


In recent decisions, the Court announces the principle in a single sentence as 
requiring no explanation or citations. 


“The United States, as sovereign, is immune from suit save as it consents to be sued.” 
United States v. Sherwood, 312 U. S. 584 (1940). 


In the case of Keifer & Keifer v. Reconstruction Finance Corporation'® Mr. Jus- 
tice Frankfurter tersely criticizes the origin of the doctrine: 


“As to the States, legal irresponsibility was written into the eleventh amendment; as 
to the United States, it is derived by implication. . . . For present purposes, it is academic 

72“Tt is better for the individual to suffer than for the public to be inconvenienced.” Russell v. Men 
of Devon, 2 T. R. 667 (1788), 100 Eng. Repr. 359. 

“. .. (The government) does not undertake to guarantee to any person the fidelity of any of the 
officers or agents whom it employs; since that would involve it, in all its operations, in endless embarrass- 
ments and difficulties, and losses which would be subversive of the public interests.” Robertson v. Sickel, 
127 U. S. 507 (1886), quoting from Story, CoMMENTARIZES ON THE Law oF AcENcy (8th ed. by Green, 
1874) §319. 

8 306 U. S. 381, 388 (1938). 





332 Law anp ConTeMpPorary PRroBLeMs 


to consider whether this exceptional freedom from legal responsibility rests on the theory 
that the United States is deemed the institutional decendant of the Crown, enjoying its 
immunity but not its historical prerogatives . . . or on a metaphysical doctrine ‘that there 
can be no legal right as against the authority that makes the law on which the right 
depends.’ ” 


The probable origin of the doctrine of governmental immunity is thoroughly dis- 
cussed in a series of articles beginning in 1924 by Professor Edwin M. Borchard,!* 
and is analytically criticized by Mr. Alexander Holtzoff, Special Assistant to the 
Attorney General, in a forceful article supporting the Tort Claims Bill of 1939.15 
With this comprehensive treatment of the fundamental subject already contributed 
to the storehouse of legal lore, further elucidation of the principle would be repeti- 
tion. Professor Borchard has been a persistent advocate of remedial legislation for 
over 25 years, and the Committees of Congress have recognized the evil of the exist- 
ing system.’® In fact, the need for reform may be said to have been judicially recog- 
nized in a fairly recent opinion by Mr. Justice Douglas, wherein he said:!7 

“. .. we start from the premise that such waiver by Congress of governmental immunity 
in case of such federal instrumentalities should be liberally construed. This policy is in line 
with the current disfavor of the doctrine of governmental immunity from suit, as evidenced 


by the increasing tendency of Congress to waive the immunity where federal governmental 
corporations are concerned.” 


Prior to the introduction of the 1939 Tort Claims Bill, Mr. Justice Frankfurter com- 


mented on the growing dissatisfaction with the doctrine of immunity, specifically 
pointing out an earlier Tort Claims Bill,’® saying:1® 


“Acting on these views, Congress passed a general Court of Claims bill, which, how- 
ever, at the close of the session failed of enactment by Coolidge’s pocket-veto. . . . Congress 
has thus clearly manifested an attitude which serves as a guide to the scope of liability 
implicit in the general authorization it has conferred on governmental corporations to sue 
and be sued. We should be denying the recent trend of Congressional policy to relieve 
Regional from liability.” 


** Borchard, Government Liability in Tort (1924) 34 YALE L. J. 1, 129, 229; Borchard, Governmental 
Responsibility in Tort (1924) 36 Yaue L. J. 1, 757, 1039; Borchard, Governmental Responsibility in Tort 
(1928) 28 Cor. L. Rev. 577; Borchard, Theories of Governmental Responsibility in Tort (1928) 28 Cor. 
L. Rev. 734. 

15 Tort Claims against the United States (1939) 25 A. B. A. J. 828. 

1° “Tn other words, it may be said that Congress has recognized the general liability of the Government 
within maximum amounts for the negligence of officers and employees of the United States, but the 
machinery for determining that liability is defective and results in overburdening the Claims Committee of 
Congress and Congress itself with the consideration of tort liability claims and with injuries to the 
claimants.” Senate Report No. 1699, 70th Cong., 2d Sess. 4. See also Senate Report No. 658, 72nd Cong., 
Ist Sess. 3. 

17 Federal Housing Administration v. Burr, 309 U. S. 242, 245 (1939). 

*®H. R. 9285, S. 4377, 7oth Cong., 2d Sess., which passed both Houses in 1929 “only to be given a 
pocket veto by President Coolidge, presumably because of the Attorney General’s objection to that pro- 
vision of the bill, as then drafted, enabling the Comptroller General to ‘settle’ and determine the validity 
of the claim and act as counsel for the United States. . . . Inasmuch as the Attorney General has custom- 
arily been the only legal official to defend the United States in the Court of Claims, this innovation was 
considered objectionable by him.” Borchard, The Federal Torts Claim Bill (1933) 1 U. or Cut. L. Rev. 1. 
See also McGuire, Tort Claims against the United States (1931) 19 Geo. L. J. 133. 

*® Keifer & Keifer v. Reconstruction Finance Corporation, 306 U. S. 381, 397 (1938). 
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While the above cases seem to be liberalizing the doctrine of immunity in allow- 
ing suits against governmental corporations on the ground that the statutes creating 
them conferred power “to sue and be sued,” the Court earlier indicated that this 
right to be sued might be limited if “interference” were shown.?° 

“In the present case it does not appear that the attachment would directly interfere with 


any function performed by petitioner as a federal instrumentality. We reserve the question 
whether a different result would be required if such an interference were shown.” 


The line of demarcation, anticipated above, was drawn very recently by the Court, 
wherein it called a halt on its liberal construction of the Congressional intent to make 
government corporations amenable to suit, and refused to extend its liberality to 
permit state taxation of the corporation.?! 


NEcEssiry FOR ENACTMENT OF BILL 


Although the doctrine of governmental immunity from suit does not appear in 
the Constitution or statute-law, and in spite of the fact that in the body of unwritten 
law it is derived by implication only, nevertheless remedial legislation is required to 


change the law.?? 


“The general principle of immunity of a sovereign state from suit without its express 
consent is too deeply imbedded in our law to be uprooted by judicial decision.” 


The enactment of the bill would not be in the nature of an innovation, as the 
Government’s immunity to suit has been waived by Congress through various Acts 
since 1855 when the Court of Claims was established (10 Stat. 612). All subsequent 
amendments to the first Act?* have continued to restrict the permissible claims to 
those founded upon implied contract or a federal statute, and jurisdiction is restricted 
to cases “not sounding in tort.” The Court’s decisions have further limited the actions 
to contracts implied in fact and not implied in law, and a claimant whose action 
sounds in tort may not waive the tort and sue in assumpsit on the theory of quasi 
contract.** This state of the law leads to the unwholesome conclusion that the more 
wanton and careless the conduct of the government employees, the less danger of 
incurring actionable liability on the part of the Government.”® 

Furthermore, Congress has permitted admiralty and maritime claims against the 
United States without limitation as to amount,”® and suits for patent infringement 
against the Government are allowed.?7 These concessions do not appear to have been 

°° Federal Land Bank v. Priddy, 295 U. S. 229, 237 (1934). 

*1 Federal Land Bank v. Bismark Lumber Co., 314 U. S. 95 (1941). 

*? The Pesaro, 277 F. 473 (S. D. N. Y. 1921); see excellent collection of authorities cited there. 

*8 24 Stat. 505 (1887), 36 Stat. 1136 (1911), 28 U. S. C. §250 (1934), 28 U. S. C. §41 (20) (1934). 

** Great Falls Mfg. Co. v. U. S., 16 Ct. Cl. 160, aff'd 112 U. S. 645 (1884), U. S. v. Minnesota Mutual 


Investment Co., 271 U. S. 212 (1925). 

**“The more flagrant and unjustifiable the Government's act, the less becomes its liability, hardly a 
commendable principle of law.” Borchard, Government Liability in Tort (1924), 34 Yate L. J. 1, 31. 

°° ar Stat. 525 (1920), 46 U. S. C. §742 (1934). 

*7 35 U. S. C. §68 (1934), 36 Stat. 851 (1910), 40 Stat. 705 (1918), Crozier v. Fried. Krupp Aktien- 
gesellschaft, 224 U. S. 290 (1912). 
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abused by claimants, and have functioned satisfactorily. Beginning with 1912, there 
have been numerous Acts passed permitting departmental adjustment of personal 
injury and property damage claims not exceeding $1,000.7* This limit is probably 
wise considering the non-judicial manner of departmental adjustment of small 
claims, and is retained in the proposed legislation. Under existing law the claimant 
is given no alternative, however, and cannot appeal from the treatment accorded, 
The bill affords the claimant “his day in court,” and does not force him to rely solely 
upon the discretion of administrative officers. There is no basis in fact for allowing 
small claims to be paid and denying larger ones in toto, nor is there any valid distinc- 
tion between the present system of allowing admiralty and patent infringement 
claims and denying other torts. The Tort Claims Bill extends the salutary features 
to all claims of the existing®® partial regulation to all claims. 

The limitations contained in the pending bill are discussed at length above. Their 
very number indicates an effort to achieve safeguards against possible abuse. After 
the legislation becomes law and the new system thoroughly tested, other possible 
amendments may become the subject of consideration by Congress. 

President Roosevelt in his message to Congress has pointed out the defects of 
private claim bills. Suffice it to say that they are highly unsatisfactory both from the 
standpoint of Congress and the claimant. The Tort Claims Bill provides for a 
sensible and comprehensive system under which the handling of tort claims in an 
orderly judicial manner may be accomplished. The passage of the bill will greatly 
improve the administration of justice. 


*® Comprehensive Act permitting department heads to make settlement, 42 Stat. 1066 (1922), 31 
U. S. C. §215 (1934). Postmaster General, limited to $500, 42 Stat. 63 (1921), 48 Stat. 1207, 5 U. S.C. 
§392 (1934). Secretary of War, 5 U. S. C. A., §208, 31 U. S.C. A., §§223, 224. For criticism of red-tape 
and unsatisfactory manner of these adjustments, see Administration of Tort Claims in the War Department 
(1942) 10 Geo, Wasu. L. Rev. 473. Secretary of Interior, 25 U. S. C. A., §388; Secretary of Agriculture, 
46 Stat. 387; Attorney General, 5 U. S. C. A., §300(b); Director of Coast and Geodetic Survey, 33 
U. S.C. A. §853. 

°° For a list of statutes to be repealed by the enactment of the bill, see Report, 13. 
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PUBLIC TORT LIABILITY ADMINISTRATION: 
BASIC CONFLICTS AND PROBLEMS 


Leon Tuomas Davip* 


For some years, lawyers and law teachers have exhibited an increasing interest in 
the liability of public agencies in tort. Academicians have asserted that large groups 
of litigants were denied justice by the immunity of public agencies from suit, par- 
ticularly in tort. Practitioners have come forward with specific instances in which 
recoveries have been denied upon the ground of this immunity, and continually 
recurring cases involving the doctrine have reached the appellate courts, provoking 
further discussions in legal journals. It has been argued, time after time, that the 
legal equality of the sovereign and the subject is the essence of just law and that 
justice is outraged because governmental agencies are not held liable in situations 
which ordinarily have permitted legal recovery against private parties. 

There is no doubt that this attack has carried the outposts of governmental im- 
munity in tort, in that the dicta of courts reveal considerable juristic sympathy for 
litigants denied recovery against governmental agencies. But many decisions pro- 
claim the continued existence of the immunity. Legislative action to set aside the 
limitations on suit against governmental agencies is strongly resisted. When consent 
to suit is forthcoming, it may be hedged about by conditions which complicate suit 
or discourage it altogether. The vitality of the policy of immunity, in the face of 
attacks based upon arguments of “justice” and “morality” must rest in facts not 
revealed by abstract consideration of the cases. When any legal policy remains static, 
there must exist competing public policies which have produced equilibrium. Or are 
those policies dictated by administrative difficulties? Can it be that other remedies 
than suit are available and adequate? 

To seek further light on these questions, the Social Science Research Council 
agreed to sponsor a study relating to the administration of public tort liability in the 

* A.B., 1924, J.D., 1926, Leland Stanford Jr. University; M.S. in Pub. Adm’n, 1935, University of 
Southern California. Member of the California Bar. Lieutenant Colonel, United States Army, now 
Assistant Commandant, School for Special Service, Fort George G. Meade, Md. Assistant Professor and 
Director of the Legal Aid Clinic, School of Law, 1931-1934, lecturer, Schools of Law and of Government, 
1934-1941, University of Southern California; Assistant City Attorney in charge of Torts Claims Division, 
Los Angeles, since 1934 (now on leave); Deputy City Attorney, Palo Alto, California, 1927-1931; Pres- 
ident, City Attorneys’ Section, League of California Municipalities, 1930, director of League, 1931-1932, 
member of legislative committee, 1927-1930. Author, “Municipal Liability for Tortious Acts and Omis- 
sions” (1936); co-author of a study of the administration of municipal tort liability claims in Los Angeles 


published by the Committee on Public Administration, Social Science Research Council, 1939. Contributor 
of articles on public tort liability to legal periodicals. 
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City of Los Angeles. The law of municipal tort liability in California already had 
been summarized and studied in relation to the law of other states. California’s social 
legislation and the social attitudes of its courts were thought to be advanced. The 
interest of city attorneys in such a study was manifest. Hence, it was hoped the study 
would be beneficial for the facts developed and also as a pilot study for similar research 
elsewhere. Similar studies were made later in Boston and Medford, Massachusetts; 
Austin, Texas; Chicago, Illinois. Partial data were secured by conference and other- 
wise from the Virginia League of Municipalities, New York City, and Scranton, 
Pennsylvania." 

In the studies and in the conference which foliowed, in which the authors of the 
studies jointly considered the subject, aided by Professor Edwin Borchard, long the 
antagonist of governmental immunity from suit in tort actions, administrative factors 
received careful attention, and statutory developments were also discussed. Many of 
the conclusions drawn may appear among the various views expressed in this issue 
of Law anp Contemporary Prosiems. In this article, however, it is intended to 
suggest basic factors affecting the tort liability of municipalities, in substantive law 
as well as procedure; and also to sketch some attitudes and arguments bearing on the 
existence of the immunity doctrine in the courts; to corisider the factors which have 
made legislative determinations unsatisfactory; and some of the characteristics which 
have led most recent studies to advocate administrative, rather than judicial, determi- 
nation of claims arising out of tortious acts and omissions. The views herein have 
been developed and tempered considerably by the researches and conferences already 
referred to, but are presented as individual, rather than group, conclusions arising 
from the studies that have been made. 


To lawyers, research always suggests the patient attempt to find, read, analyze 
and digest the reported cases. In this field, as in all other fields of municipal corpora- 
tion law, the statutes rather than the cases are the most important element. There is 
little, if any, law which could be called common law, except the common thread be 
found in the statutes applied and interpreted in the cases. The extent of the problem 
of municipal tort liability, or the extent of the injustices allegedly arising out of the 
doctrines expressed in appellate reports, cannot be gauged from the cases. Presumably 
the appellate cases reflect the new and unsettled, rather than the old and settled, 
questions of law. The important factor is the number of every-day determinations 
based on the settled doctrines and the administrative difficulties, if any, arising there- 
from. 

By confining attention to the reported cases, the place of immunity from suit as a 
doctrine of public law has been unduly magnified. The existing statutes permitting 
suit against municipalities for injuries caused by dangerous and defective conditions 
of streets, and providing a legal remedy in automobile cases, give a remedy in 90% 
of the instances where injury is claimed, viewing the assertions of liability quan- 


>For a further description of these studies, see French, Research in Public Tort Liability, supra 
p. 234. Eb. 
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titatively. The disputes concern a variety of facts and circumstances whose unique- 
ness has overemphasized their importance from a social viewpoint. In fact, statutes 
providing for liability for injuries resulting from dangerous and defective conditions 
of highways are among the oldest on the statute books in some states. 

Do, then, alleged defects in justice arise out of facts extrinsic to the immunity 
doctrine? How far do the deficiencies of daily governmental administration aid or 
defeat the just claim? To what extent do such deficiencies differ in kind or degree 
from those recognized to exist in tort litigation between private parties? 

At the outset of any study involving these questions, the reader must determine his 
point of view as to the end to be attained. For many years, the principal objective 
urged has been to make government amenable to legal processes to the degree that a 
private person would be, under same or similar circumstances. Equality will restore 
justice, under this theory. Lately, other objectives have crept in. In private litigation, 
the deficiencies of remedy resulting from the financial inability of defendants to 
respond to judgment has given rise to movements for compulsory insurance. In 
public litigation, there has been a trend to make governmental agencies the insurers 
of safety of their public works. Workmen’s compensation systems have been set up 
affording compensation, irrespective of old doctrines of liability based upon fault. 
Much of the irresolution of legislatures and the public in extending public tort 
liability is to my mind due to conflicting theories, on the one hand going back to 
the tort liability based upon fault or imputed fault and, on the other, urging financial 
responsibility based on an administrative capacity to spread a “social cost.” 


I. Conrticts oF THEorIES UNDERLYING Pustic Tort LiaBinity 


The author of a harm to another is not always required to make compensation in 
money to that other, because of the act or omission which occasioned the injury. 
There are certain harms for which the payment of compensation will be enforced by 
the courts, backed up by the power of the state to compel the payment to be made 
from the property of the tortfeasor. Abstract justice seems to require that the one 
directly causing or instigating an injury should make recompense. On this has been 
engrafted pecuniary responsibilities arising out of status; the master has been made 
liable for the act of the servant, the husband for the feme covert, the parent for the 
child. These liabilities rest upon social policies. They have not remained static, as 
the law of husband and wife will demonstrate. In the interest of providing compensa- 
tion for the injured party, these fictions for transferring pecuniary responsibility may 
be useful. They do not necessarily rest on abstract justice or morality. Anciently, 
financial responsibility for the shortcomings of A might be placed upon B, on the 
basis of relationships implying if not involving actual physical control of the 
wrongdoer. The pater familias or firthpledge system made B the hostage for the 
proper behavior of those bearing special relationships to him and his household. The 
actor, then as now, was liable; and the additional imputation of liability was designed 
to serve as a social control, to prevent future neglects or wilful misdeeds, as well as to 
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restore the injured party to his former condition, or to compensate him for detriments 
by the payment of money. 

Many believe that abstract justice requires no more than that the one causing the 
injury should be forced to make amends for it by payment of compensation. To 
force B to make good A’s neglect to C, because A is insolvent, may wrong B, who 
did not command, control, or cooperate in a tort. The justification, where not resting 
in an actual control of B over A, must rest in the argument that B can recoup from 
A better than C can collect, or that B in turn may pass on the burden to a large 
group of persons, who severally will not be conscious that they are making good A’s 
neglect. Rather than see C suffer, the “social. cost” will be spread. 

Herein we see a nice balance between justice, predicated upon individual fault, 
and a social policy which tries to minimize the detriment to C, quite apart from 
initial fault. The imputation of liability, in order to assure recompense to C, the 
injured party, rests upon the fiction of identity between master and servant, husband 
and feme covert, and so on. Whether that fiction will be indulged in any instance 
depends upon the social necessity of making C whole. The emancipation of women 
has led to elimination of the fiction in the law of domestic relations, pro tanto, as the 
years roll on. The degree to which it was desired to afford social protection to the 
workingman was too great for the fiction to withstand, so the fiction was scrapped. 
Workman’s compensation, not depending on fault, was substituted. 

That governmental agencies are not liable to suit in the courts for the torts of 
employees or officers rests principally on the fact that here neither courts nor legisla- 
tures have been willing to establish the fiction of identity, to give effect to the doctrine 
of respondeat superior. The wilful or negligent act of an officer or employee is his 
tort alone, where the doctrine of immunity prevails. The injured party may collect 
from him. The arguments for transferring the liability to the body politic assume 
that the injured party cannot secure adequate recompense in this manner. Assuming 
that the officer is insolvent, the situation is no different from that which prevails in 
many cases between private parties. Conversely, where the operations of government 
become complex and potential liabilities great, it may be argued that it is necessary 
to take the burden of liability from the officer, lest the public be handicapped in 
securing men to administer government. Historically, it has been urged that the 
threat of liability hanging over the officer or employee is one of the most powerful 
aids to good administration; that the salutary effect of personal liability, with no 
opportunity to shift it to the public agency, is a social necessity which outweighs 
the social interest in compensating an injured party who may not be able to collect 
from the official because of the latter’s inability to respond in damages. 

Undoubtedly, the legal characteristics of the municipal corporation complicate the 
imputation of liability to it for the torts of its officers and agents. The public cor- 
poration is a creature of statute, living with artificial respiration in an iron lung 
provided by the legislature. As a person, it is entirely a fiction; to make it responsible 
for torts in the same manner and degree as a man of flesh and blood, requires many 








a= gh 


— 


ene 


HA a> toa AS 


~*~ wa re Oe — no YF = 


— - fre - 


rr FO = 














Pustic Tort Liasitity: Basic Conriicts AND ProBLeMs 339 


legal assumptions. First of these is that of a comparable freedom of action. This 
certainly it does not have. The private corporation in many states has much more, so 
comparisons with it are not conclusive. For instance, in one state a business corpora- 
tion may engage in any business permitted a private person, with complete freedom 
of organization and action, save where positive statutes intervene. But whereas the 
business corporation may do anything not prohibited, choosing any appropriate 
means, the municipal corporation cannot act unless positively authorized, and then 
the procedures prescribed for it become the guantum of its power. 

Can we under such circumstances transpose the obligations of a private individual 
to the municipal corporation? Can we use the same statutes or the same cases to 
establish what is the “conduct of a reasonable man” under the circumstances? The 
difficulties of subjecting a jury to all the successive fictions of identity and conduct 
in such a process are enormous. Therefore, my own convictions, based on experience, 
are that tort liabilities of government should be based on statutory definitions of duty. 
Indeed, this is the trend. But the rigidity of such statutes as compared to the freedom 
afforded juries in ordinary tort liability actions gives rise to complaint that the 
statutory rights perish in the meshes of the procedure for asserting them. 


II..ConrFiictrs in Pustic Atrirupes UNpErLyiING Pustic Tort Liasinitry 


The powers and duties of municipal corporations have been classified by the 
courts as “governmental” and “proprietary,” and suit has been permitted against such 
corporations for injuries arising out of their “proprietary” activities.2 In applying the 
governmental-proprietary test, the English courts, under a centralized government, 
have met few difficulties of logic or application. But in the United States, with a 
great diversity of jurisdictions, there has not been unanimity. The scholar, having 
before him the decisions of many states, concluded logically that where there was 
such diversity of opinion, the doctrine of immunity itself as a social policy was 
questionable. 

This, to some degree, is a non sequitur. It is the main purpose of local govern- 
ment to permit variations in local policy, reflecting the needs, opinions and attitudes 
of the governed. Is not fundamental justice achieved when all establish and are 
governed by the local rules? In any country as diverse as ours in geography, popula- 
tions, activities, and beliefs, these rules and concepts are varied. There is no essential 
lack of logic in determining that it is a governmental function in Texahoma to 

*In the United States, in denying immunity for proprietary activities, the courts and legislatures alike 
have ignored a difference in the birth of English and American municipal corporations. In England, where 
cities in some instances had a corporate character antedating the rise of strong central control by the 
Crown, their powers were not considered to be derived from the Crown. The duties performed for the 
Crown were apt to be contractual or to arise out of feudal status. As agents of the Crown, cities were 
sovereign to the extent of the agency and no more. Beyond that, they were regarded essentially as private 
corporations, amenable to the processes of the courts. Since in the United States no municipal corporation 
has powers sui generis, it may be said that all powers delegated to a city are sovereign, or governmental, 
in that they result from parceling a part of the power possessed by the state. 

Counties generally partake of the sovereignty of the state since they are administrative units through 
which the state performs its functions. Suit against a county is therefore considered suit against the state, 
as a general rule. 
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furnish ice in summer or wood in winter in Minneconsin; while at the same time 
refusing to recognize the converse relative to wood in Texahoma or ice in Minnecon- 
sin. This is a question of local policy. To decide whether or not social policy requires 
that either state accept pecuniary responsibility for the shortcomings of employees 
engaged in either function, it is necessary to take into account the local concepts of 
the duty of care owed by government. To pretend that this is a constant across 
America is to deny our entire political experience. 

In rural areas, and even in urban areas in the New England states, the South and 
West, local government exists primarily for regulation, and not as a convenient 
organization to undertake essentially business services for the people. This not only 
is a matter of the tax base; it is tied in with philosophies of government’s place and 
responsibility. Poor concrete sidewalks are better than mud; rough uneven slabs 
are better than none at all. One spraining an ankle thereon is apt to be met with the 
query of his neighbor, “You must not have been looking where you were going” 
rather than, “It’s a dirty shame the city has such a miserable sidewalk.” If it required 
a sizeable tax levy in the small town to produce that public work, the resulting 
pride in it precludes any special sympathy for one claiming injury thereby. In some 
localities, such improvements, “scrimped for” by all, are to be taken as they are. 
“Some improvement is better than none.” One who sues for an ordinary injury there 
might be regarded as antisocial. In metropolitan areas, however, where public im- 
provements are extensive and expensive, and where the tax base is broad, there is a 
contrary trend. 

Herein, we meet a vital factor in any study looking to the extension of liability 
and the negation of immunity. 

Where the tax base is not broad, the individual taxpayer-citizen is touched im- 
mediately by levies imposed to meet liabilities. His proportion may be small; but in 
a small community, he is fully advised of the circumstances. He believes that taxes 
are forced contributions, not service charges. He will rebel at the idea he is paying 
for the carelessness of a city ditchdigger. He does not pay for the injuries his brother, 
father or mother causes; why is it just he should pay for the shortcomings of one 
whose status in relation to him is even more remote? In other words, he does not 
accept the “social cost” theory which in these times is the lifeblood of the imputed 
liabilities. Furthermore, he is apt to know that in the vast majority of our local gov- 
ernments, administrators, employees or part-time officials neither profess nor possess 
any special training for their work. In statutes and charters, he and his fellows have 
carefully defined, limited, and restricted their powers in recognition of this very fact. 
Likewise, he believes that proper and careful performance of their duties to the public 
is best obtained by holding the specter of personal liability before those officials. He 
feels that they would shift those liabilities onto the general public in every case, if 
the governmental agency was liable along with the official. 

How different the picture in the metropolis, whose charter attests the expansion 
of government! Any liability is passed on, over a wide base. At the same time the 
capacity of the city to pay for better improvements and works, to hire better-trained 
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personnel, is greater. The individual taxpayer is an insignificant factor in this 
administration, either in the voice he has in affairs or in the few mils of his taxes 
which represent judgments against the city. 

Both groups send their representatives to the legislature. The incapacity of the 
small community, county or school district to meet widespread liabilities is usually 
an argument against extending liability. The larger cities are not anxious to extend 
their fiscal responsibilities and they may be expected to oppose any plan whereby 
their contributions to a state fund will be used to subsidize the smaller city’s losses. 
In some states, methods to spread payment over several years are employed. Some- 
times bonds may be issued to provide immediate funds to pay liabilities, thus permit- 
ting the burden to be spread over future years. 

Philosophically, an award of damages is at best an incomplete or doubtful remedy. 
Where property is concerned, man’s ability to replace or repair what man has created, 
given time and money, may make this remedy substantial; but, even so, lost time is 
never found again. In the field of personal injury or death claims, the remedy of 
damages is uncertain and unsatisfactory justice. The dead cannot be brought to life; 
the miracles of science do not restore the injured party to a previous condition. Here, 
the “special damages” caused by the wrong may be assessed with greater facility than 
those termed the “general damages.” General damages must always remain an 
uncertain factor mathematically. These damages, resting upon the judgment of a 
court or jury, are unlimited, save when their excess is ascribed to “passion or prej- 
udice.” This in turn is a legal formula used to reach those instances in which a 
reviewing court believes the individual award to be out of line with an ill-defined 
bracket within which such awards customarily fall. Thus the amount of the award 
is conventional, rather than compensatory, and the award itself is made primarily 
as a social deterrent of prohibited conduct. From time to time, certain classes of 
defendants are amerced more than others; in certain localities, certain torts are 
heavily compensated, in variance from other localities. 

Tort litigation, in its practical aspect, is primarily a gamble over these general 
damages. The variances and uncertainties attending such awards have given rise to 
most of the movements for improvement in court procedures. This has been accel- 
erated by the tremendous growth of automotive transportation, with resulting litiga- 
tion. Likewise, this gamble has led to the abuses which attend the field. It has led 
to the malingerer and the ambulance chaser, the manufacturing of evidence, and 
the contingent fee. The awards of damage, like taxes, have been levied according to 
an ability to pay—“It takes a greater award against a rich corporation to deter future 
wrongs, than it would against an individual.” 

Logic indicates that the fear of abuses should not prevent extension of public 
liability, if necessary to do justice. Experience indicates that municipal corporations 
and other governmental agencies were once fair game in predatory litigation. Juries 
in metropolitan areas have been fully as biased as rural juries were in railroad litiga- 
tion fifty years ago. The recent studies show that these tendencies perhaps are not as 
marked in the cities of Los Angeles, Boston, Medford, and Austin as public law 
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officers report them to be elsewhere. One may suspect that careful statistical studies 
over a large number of cities would show that the old tendencies to fleece the public 
agency are disappearing. Meticulous preparation of the defense in Los Angeles has 
destroyed the major opportunities for the ambulance chaser. 

Nevertheless, legislatures have hesitated to pass the statutes necessary to enlarge 
the rights of suit against governmental agencies, based upon the fear of victimization, 
The widespread location of governmental property and undertakings; the right of 
members of the public to use public property, irrespective of their purpose or con- 
dition; and the consequent absence of the detailed supervision present in a more 
limited private enterprise, have helped to place municipal corporations at a disad- 
vantage in litigation. Taking advantage of liberal statutes of limitations, litigants 
have waited till the last moment to file actions involving alleged injuries from minor 
sidewalk defects. Since the injury occurred, the defective walk may have been 
repaired, the witnesses dispersed, and the employees charged with maintenance dis- 
charged. Under such circumstances, where all evidence is absent save the plaintiffs, 
fraud is facilitated. Hence, we find the legislatures requiring the filing of a claim 
as a condition precedent to suit. This procedure, discussed in more detail elsewhere 
in this symposium, is equally applicable to systems which provide for legislative or 
administrative settlement of claims. 

In devoting this attention to the doctrine of immunity, it is not intended to argue 
for or against its perpetuation. The considerations advanced are those which explain 
its vitality, The reader may think some of the considerations are trifling, others 
novel, and that still others involve matters of general public administration upon 
which he has no insight. But though some may seem specious or inapplicable, others 
are more actual than academic. Whatever weight be given them, these and similar 
attitudes and situations have led lawmakers to move slowly in extending liability, or 
have induced public officials to oppose the extension. 

To the degree that liability can be administered without dislocating governmental 
finances, most of the objections will disappear. This is largely the problem of the 
small city. To the degree that the duties of care devolving upon public officials are 
made statutory, many other objections can be overcome. 


III. Prospiems In THE LecIsLATIVE DETERMINATION OF PusLic Tort Liasitiry CLAims 


As against state governments, statutes sometimes authorize courts to try the facts 
in tort actions, certifying the result to the legislature which thereafter may appro- 
priate the funds to pay the tort claim. In general, this is a survival of the English 
system. But, usually, barring constitutional restrictions, state legislatures may pay 
such claims directly. Many state constitutions, however, require that general laws be 
adopted and prohibit individual legislation where a general law might serve. Others 
have provisions interpreted to prohibit payment of claims not supported by legal, as 
contrasted to moral, consideration. This becomes very restrictive when claims upon 
which recovery could not be had in the courts are held to be supported only by moral 
consideration. 
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Although available, legislative payment may be a very unsatisfactory remedy 
against state government. It is not speedy; it throws every claim into an arena in 
which political considerations may weigh heavily; there may be wide disparity of 
treatment of similar claims; time and facilities, as well as personnel, may be lacking 
for painstaking consideration of the facts by the legislature. 

To require a legislator to introduce a resolution or bill for payment of a claim 
has disadvantages to both the claimant and the legislator. The legislator may give or 
withhold his sponsorship for political reasons. He may be reluctant to sponsor a 
claim at all, since he may not be equipped to carry the burden cast upon him of 
learning the facts. If he introduces a tort claim for one constituent, he will be 
deluged with similar requests. If a claim should happen to be paid, the praise of the 
satisfied constituent is offset by the denunciation of others whose more questionable 
claims the legislator has refused to advocate or the legislature has rejected. To avoid 
becoming involved in such a snarl which affects his capacity to be effective in major 
legislation, the legislator will seek to shift the burden. This may be done by refusing 
all consideration of tort claims as a legislative subject, saying “Let the courts decide.” 
Instead the burden may be shifted to administrative processes in which controllers, 
auditors, and law officers play an important part. 

The claimant, experiencing a succession of legislative hearings on his claim, sub- 
jected to cross-currents of policy, and beset by delay, docs not favor the legislative 
settlement. He turns to the courts, only to find that in a large field of relations 
between the community and the individual, the courts have not been constituted 
agencies to handle such claims; the necessary delegation of power has not been made; 
“consent to suit” has not been given. Where such delegation has been made, he finds 
still that the judicial process of determining his claim is subject to the infirmities of 
litigation, of which delay is now the chief. He feels that it would be desirable to have 
agencies with which his claim could be speedily considered and adjusted. He thinks 
in terms of modern insurance practice. Indecisive and dilatory at times, still the 
commercial companies in routine matters allow negotiation and compromise, with 
legal warfare as a final but not the only procedure. 

In cities, the local legislative body engages in a similar process of shifting respon- 
sibility. Sometimes this is discovered in the unwritten procedures of the city, the 
council rules, or the charter or other organic city law. The city attorney or corpora- 
tion counsel usually falls heir to the administration of tort claims. This tendency is 
visible as soon as a city becomes large enough to employ full-time counsel. He is 
expected to be a fact-finding agency on claims in tort. If he reports favorably on a 
claim, the councilman:in turn can reenforce his favorable vote with legal authority, 
while retaining full capacity to criticize the recommendation on any and all grounds 
if he desires to contest it. The facts, in any event, are usually more fully developed 
than the councilman would develop them. If the attorney reports adversely on a 
claim, the councilman is politically reenforced in denying compensation. He can rest 
upon the legal opinion; he can claim he would become liable in a taxpayers’ suit, 
should he vote to pay after the opinion was received; and he can always assert that 
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he personally favored the claim, and regrets it could not be paid for “legal reasons.” 
Incidentally, this last procedure has had an immense effect on the public attitude 
toward the administration of public liability claims. It has led in part to the belief 
that meritorious claims are denied on technicalities peculiar to cities. 


IV. ProsieMs IN THE JupiciaL DETERMINATION OF Pusiic Tort Liasitity Ciams 


Bit by bit, the tendency is to enlarge the power delegated to the courts to deter- 
mine tort liability claims. In part, this has been accomplished by establishing that 
municipal corporations or agencies are “persons” within the scope of the judicial 
process; and, to the degree that they are state agencies partaking of the state's 
sovereignty, by action of the state in delegating power to administer such claims to 
the courts.® 

The Social Science Research Council survey, embracing the experience of such 
diverse communities as Los Angeles, California, Chicago, Illinois, Boston, Massachu- 
setts, Medford, Massachusetts, and Austin, Texas, does much to illuminate the 
character of the claims submitted to courts. Clearly, injuries arising from the 
operations of motor vehicles, and those arising from the condition of public buildings, 
streets, works and grounds, are the two major classes. Street and sidewalk defects 
were responsible for 71% of the 1,906 claims reported upon. A large proportion of 
the vehicle accident rate resulted from operation of garbage and refuse trucks. There 
are great variations in the precise bases of the claims, due to the different localities, 
climate, and age of properties in each of the cities concerned. 

Except where vehicles such as police cars, ambulances and fire department 
trucks, are concerned, the trial of the action for negligence arising out of motor 
vehicle mishaps presents little variation from ordinary negligence actions of the same 
character between private individuals. Actually, there has been no study to date 
comparing the experience of litigants in private suits with that of litigants having 
public adversaries, from which it can be concluded that the claimant fares worse with 
the public defendant than he would with a private one. Most of the infirmities 
alleged against the administration of public tort liability inhere in personal injury 
litigation generally. There is no legal or social reason why recoveries against public 
bodies should be broader in scope, or easier to obtain, than recoveries against private 
litigants. The average private litigant cannot pass on the “social cost”; we do not 
hold him as an insurer of the safety of all others. But it must be admitted that many 
attempts to expand the tort liability of governmenal agencies tend toward liability 
without fault. 

The Role of Judicial Determination. It would seem desirable to regard litigation 
as the last resort, used only to settle matters of law and fact, where the issues are fairly 
debatable and cannot be settled by compromise, each party having an equally good 
case. If this condition were to obtain, might it not be expected that in a great number 


* Where, after’ adjudication, payment rests in the discretion of a legislature, it is believed this is an 
administrative, rather than a strictly judicial, process. Courts frequently have power to enforce payment 
by local governmental agencies of tort judgments and, as this process is akin to private litigation, it is 
probably judicial, by the usual definitions. 
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of cases, the judicial determinations would tend to result in a 50-50 division of judg- 
ments? There are many dangers in attempting to evaluate the dissimilar figures 
presented in the survey, but the broad picture can be presented. If we regard com- 
promises after suit as concessions to plaintiffs, and add these to the judgments they 
receive on the merits, we can see the following: 


Dismissals for 

want of legal Compromise 

liability (law) Dismissals or verdict for 

or procedural or judgments for plaintiff on 

City Suits bars city on merits _ trial of action Mean 

Lee ....2.5.. 175 19.5% 36.5% 44.0% 40.25% 
re 740 15.9 24.3 59.8 41.6 
MUOMARN S855 fof s o: sca 2eec ays 3512 44.1 17.4 38.5 27.9 
Medford, Mass. ...... 164 31.2 11.5 57-3 34.4 
Austin, Texas ....... 27 14.8 25.9 59.3 37.6 


From the table, it would appear that Los Angeles most nearly approximates the 
ideal. Approximately 80° of the suits there were disposed of on their merits. If 
verdicts had been evenly divided, the city and plaintiff each would have had judg- 
ment or decision in 40.25% of the suits. The claimant recovered in 44% of these 
instances. Hence it seems that: (1) the administration of tort claims, in cases which 
the city refused to settle, was efficient; and (2) that justice was done to the claimant 
in that, on the whole, the existence of evenly divided conflicts of opinion as to law 
and fact in the litigated matters was indicated by the ultimate settlements and 
recoveries. 

Any wide variation from evenly distributed recoveries or dismissals on the merits 
may indicate litigation where the merits might have justified settlement by the city. 
In the cities other than Los Angeles, litigation was carried on in cases where the odds 
were from 70% to 85% against the city. Thus, in these cases the city may have been 
held liable in verdicts in excess of the amounts for which it might have compro- 
mised. Similarly, the claimant may feel he has been forced to litigation in a case 
where the issues were relatively in his favor. Thus in Austin, Texas, where officials 
indicated that they believed their policy of settlement to have been liberal, the city 
had judgment on the merits in only 30% of the cases. 

Dismissals on procedural points, or for want of legal liability under statute, range 
from 14.8% of the cases in Austin, Texas, to 44.1% of the cases in Boston. This defies 
any attempt at interpretation. The high proportion of such cases dismissed in Boston 
may result from ignorance of municipal corporation law by attorneys bringing such 
suits or from attempts-to force small settlements in doubtful cases. Why cases are not 
filed before statutes of limitations run cannot be explained by generalizations; and 
the dismissals for want of prosecution generally are chargeable to the claimant’s poor 
chance of recovery, either under the facts or the law, or to the cost of prosecuting the 
case in proportion to the recovery possible. 

Delay in Judicial Determination. This is common to all tort actions. The 
crowded calendars of courts in metropolitan areas preclude prompt trial of cases. 
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Many actions are filed by claimants before their causes are prepared for trial; and 
even where cases are accelerated, all delay would not be avoided. There is little 
evidence in the current studies to indicate that the municipal bodies concerned inter. 
pose needless delays in the prosecution of tort actions. The preliminaries cost the 
claimant much time. Ordinarily, no suit may be brought until the “administrative 
remedies” have been exhausted. These contemplate the filing, consideration and 
rejection of a claim by the municipal officers before a cause of action accrues. Liti- 
gants have complained that they have grown gray-haired in this process. In some 
states, as in California, claims against governmental bodies are deemed rejected, so 
as to permit suit, after the lapse of a “reasonable time” or of more definite statutory 
periods. Against counties, this period in California is six months. 

The time element is indicated in the various studies as follows: 


Average Period Between Los Angeles Chicago Boston Medford Austin 

Injury and filing of claim or notice... 45 days 85days — 18 days 34 days 
Filing of claim and rejection or 

settlement before suit............. 63days — 120days 181 days 34 days 
Rejection of claim and filing of suit... 120-50days — — 210days — 
Injury and filing suit................ 225 days 175days — 14mo. — 
Filing suit and judgment or settlement 5-10mo. 621mo0. — 8mo. 4-5 mo. 

Judgment dismissal .............. _— 12 mo. — — — 

Settlement after suit ............. — 13m. — _- — 

Judgment on merits ............. —_— 18 mo. — —_ _ 
Judgment and payment.............. 30days* 4yrs. 2 yrs. 


* After judgment has become final. 


Disadvantages to Cities. The determination of public liability cases by juries fre- 
quently is decried. In part, the city suffers from the jury’s ex post facto and inexpert 
determination of what constitutes “reasonable care” to be exerted in the conduct of 
highly complex and complicated technical functions. This is nowise a feature 
peculiar to municipal corporation cases. But where the duty of care itself must be 
defined by a jury, involving not only technical questions but also functions and pro- 
cedures established by statutes and ordinances, which often have no counterpart in 
private activities, there is a great lack of certainty. This is illustrated by two cases in 
Los Angeles where in one suit the city was held liable for the damage caused by 
water escaping from an aqueduct and in a companion suit involving the same cir- 
cumstances was held not liable. Frequently, the city official who avoids the implica- 
tions of one verdict against the city in performing his duties, may thereby become 
liable in a second, the conduct which got him into trouble in the first instance being 
held the norm. 

The individual who is held liable in one case for negligent drainage of water 
from his land may never again be in the courts in such a matter. But the multiple 
relationships of the city to its residents does not allow of piecemeal determination of 
the duties it owes to them individually in providing drainage. Standards must be set 
up; but the standards set up in jury trials determine nothing except the instant 
dispute. They cannot safely be followed as fixing the duty of care of officers and 
employees. 
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Disadvantages to the Claimant. The lack of experience of members of the bar 
generally in matters concerning municipal corporation law is one of the greatest 
handicaps of the claimant. In large communities, there are specialists in this type of 
practice, yet there is correspondingly less likelihood that the average practitioner will 
have any specialized knowledge concerning this body of law. In matters involving 
injuries to persons and property, it frequently is assumed that the law applicable to 
individuals or private corporations applies. Then developments in court prove that 
it does not, to the prejudice of the claimant. The cry for reform in the field of 
municipal liability law comes in part from lawyers who have been betrayed by their 
ignorance in this field. However, the growing expansion of governmental regulation 
is quickly acquainting the bar with the need to study the statutes in all matters 
affecting government. With this trend, fewer litigants will be impaled upon the 
deficiencies of their advocates. Where competent lawyers are employed, the require- 
ments of liability statutes may advance, rather than retard, the claimants’ chances of 
recovery. 

Expense of Judicial Determination. This is a major deterrent of tort actions, 
especially those in which small recoveries may be involved. In these the proportion 
of possible recovery to be paid out in lawyer's fees may be the same as in a suit for 
many times the amount; but the time lost by the claimant, the out-of-pocket expenses, 
and the advances for costs (possibly to be lost) often deter prosecution of the case. 
It is in the large suits, and not the small ones, that a jury has the best chance to “add 
in” to a verdict an unofficial allowance for the lawyer’s fee. 

Advantages to Cities. Any tort recovery is predicated upon a breach of duty by 
an officer or employee of a city. There are many activities for which statutes or ordi- 
nances attempt to lay down the modus operandi. Some of these activities are hazard- 
ous. Where the legal duty of care in their performance is not readily discernible from 
the tests applicable to private relationships, the only authoritative interpretation can 
be obtained by judicial decision. Hence, many causes which seem simple to the 
claimant are appealed by cities defendant to higher courts as “test cases.” This is a 
necessity to the city, but the claimant dislikes being made the “guinea pig” and being 
forced to the appeal, when any number of other causes might have been selected for 
the test. 

Advantages to Claimant. Personal injury actions tried before juries may result in 
greater recompense for elements of pain and suffering than are obtained in settle- 
ments. Wherever there are fixed elements of damage, such as property items, this 
advantage decreases. The popularity, or lack of popular approval, of a political 
administration may have some small effect on verdicts against the city. In general, 
the same advantages accrue to the litigant that accrue in tort liability litigation against 
public utility companies. In small communities where jurymen are more likely to be 
property owners than in the large, the speculative advantages are cut down. This is 
evened up in some jurisdictions where change of venue may carry the action to a 
neutral geographical forum. 





PUBLIC TORT LIABILITY ADMINISTRATION: 
ORGANIZATION, METHODS, AND EXPENSE 


Leon THomas Davip* AND Patterson H. Frencut 


In any unit of government where tort claims arise in some volume, there arise 
important problems of administration as well as legal and judicial questions. The 
law may require claims to be filed within certain time limits and with certain accom- 
panying information; the forms and procedures by which this part of the process is 
handled may affect many later stages. The effectiveness of investigation is another 
factor that can affect the amount of equity and economy in the entire procedure. 
And since, in public tort litigation as well as in private, many claims are disposed of 
before actually reaching court, the system that is set up for rejecting or settling claims 
can play a large part in determining whether the proper claimants are paid and 
whether the amounts of payments are appropriate. 

The survey by the Committee on Public Administration of the Social Science 
Council does much to throw light on present administrative methods and possible 
ways of improvement. Covering such diverse communities as Los Angeles, Chicago, 
Boston, Medford, and Austin, and supplemented by the study of Virginia cities by 
the Bureau of Public Administration of the University of Virginia,! the survey directs 
attention usefully to the practical, day-to-day problems of administration that con- 
front municipalities in their tort cases. Since these studies represent almost the only 
research from the administrative point of view, the present article will be directed 
primarily at problems that arise in municipalities. 


ADMINISTRATIVE MACHINERY 
The law office of the municipality is almost necessarily the administrative center 
for the handling of tort claims. Unlike matters sounding in contract, where con- 


* A.B., 1924, J.D., 1926, Leland Stanford Jr. University; M.S. in Pub. Adm’n, 1935, University of 
Southern California. Member of the California Bar. Lieutenant Colonel, United States Army, now 
Assistant Commandant, School for Special Service, Fort George G. Meade, Md. Assistant Professor and 
Director of the Legal Aid Clinic, School of Law, 1931-1934, lecturer, Schools of Law and Government, 
1934-1941, University of Southern California; Assistant City Attorney in charge of Torts Claims Division, 
Los Angeles, since 1934 (now on leave); Deputy City Attorney, Palo Alto, California, 1927-1931; Pres- 
ident, City Attorneys’ Section, League of California Municipalities, 1930, director of League, 1931-1932, 
member of legislative committee, 1927-1930. Author, “Municipal Liability for Tortious Acts and Omis- 
sions” (1936); co-author of a study of the administration of municipal tort liability claims in Los Angeles 
published by the Committee on Public Administration, Social Science Research Council, 1939. Contributor 
of articles on public tort liability to legal periodicals. 

+ B.A., 1928, Pomona College; LL.B., 1931, Harvard University; Ph.D., 1933, Columbia University. 
Member of the staff of the Office of Price Administration. Assistant Professor of Government, Yale Uni- 
versity, 1937-1940; Ass’t Sec’y, Committee on Public Adm’n, Social Science Research Council, 1940-1942. 

1 For a further description of the survey, see French, Research in Public Tort Liability, supra p. 234. 
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trollers and auditors may take the final role of arbiters, the tort claim is passed on to 
the law officer because of its indefiniteness, expecially in personal injury cases. This 
indefiniteness arises because of the unliquidated character of the claim, and because 
tort liabilities are developed by case law rather than by statute law. The law officer 
weighs the probabilities of liability or non-liability and advises the disbursing authori- 
ties accordingly. 

Potential recoveries may loom so great, particularly in small cities, that the legal 
adviser may reject all claims and refuse to advise any payment except after suit. Law 
officers of larger cities may adopt the same course for political or other considerations. 
The fact remains that the law officer is almost always the central figure in handling 
tort claims. He must weigh the probabilities of losing a court action, he must ten- 
tatively assess the actual damages and the probable verdict, he must consider the 
expense of litigation, he must weigh the need for establishing rules of action through 
court decisions, he must consider the effect of settlement on other pending claims, 
and in the end he must form an estimate of the situation on which action can be 
taken. 

It would be valuable to have a series of studies of the organization of the legal 
staffs of cities of different sizes, to show what methods they have developed for 
handling their tort work. The surveys that have been made show, as might be 
expected, that the larger cities, unlike the smaller, carry specialization of their tort 
work rather far. Thus, the Los Angeles study says in its introductory summary: 
“The organization of liability sections in the City Attorney’s office permitting special- 
ization in liability matters is a distinct advantage to the City.” Claims are handled by 
three branches of the law department: the tort liability section, the automobile liability 
section, and the litigation division. The law department in Chicago was reorganized 
in 1935 into four line and three staff divisions, with an assistant corporation counsel 
at the head of each line division, and with about a hundred lawyers in the line 
divisions. The torts division is one of the line divisions, with an assistant corporation 
counsel and about thirty lawyers. There is also an investigation division under a 
director of investigation. In Boston, tort litigation requires the equivalent of about 
five full-time attorneys, and there is also an investigation division with a regular 
photographer, a full-time physician and thirteen part-time “contract” physicians. The 
Austin law department consists of three full-time attorneys, and the city attorney 
estimates that about five per cent of his time is devoted to handling tort claims. 

Organization for tort litigation will depend so much on the size of the work and 
the nature of the personnel that generalizations are difficult. It seems desirable to 
focus the work as far as is conveniently possible, so that certain attorneys and investi- 
gators can become especially familiar with the problems of this field. All of the 
studies show the advantage of effective investigation and the disadvantage of regard- 
ing tort claims as merely legal matters with the emphasis on actual litigation. Good 
administrative control is important; the Austin report mentions difficulties, since cor- 
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rected, where two attorneys found themselves working on the same claim without 
proper clearance. 


FiLine THE CLAIM 


Adequate administration requires that the city know immediately when accidents 
or injuries occur. The injured party, with full knowledge of the mishap, can take 
steps at once to gather the names of witnesses, prepare a record of his injuries, take 
pictures of the scene of the injury, and generally prepare to make a good case. Unless 
there is some provision for notice, the city may know nothing of the accident until 
the claimant turns up with his file of evidence. The “blind case” presents all kinds 
of difficulties to the law department: witnesses are hard to find, the defect may have 
been repaired, and information about the injured party’s condition may be meager. 

Accordingly, legislatures of many states have passed statutes requiring that claims 
be filed within limited periods. Boston, Medford, and Austin, for instance, require 
the filing of a notice within thirty days, the first two cities by state law and the last 
by charter. The time in Los Angeles is ninety days and in Chicago it is six months, 
both required by statute. The authors of the Chicago survey felt that six months is 
too long, and the city has made two unsuccessful attempts in the legislature to get 
this changed to three months. The thirty-day provision seems to have operated 
without difficulty in the cities studied, and there is good reason to suggest that it be 
adopted more widely. Exceptions might be made, as in Boston, for instances of 
disability lasting more than the specified period. 

There seems to be but one practicable method of forcing claims to be filed within 
the period set. This is to deny the right to sue unless claims have first been presented 
and rejected. Statutes making mandatory the prompt filing of claims are also useful 
not only in aiding the discovery of pertinent facts but also in determining potential 
financial liability, in facilitating prompt repair of the defect, and in preventing the 
disappearance of evidence of a kind that might not be specified in the claim itself. 
Timely notice allows timely investigation of the collateral circumstances. Here again 
there must be some mandatory feature to compel adequate disclosure. An oath may 
be required, “specification” may be demanded so that some degree of detail will be 
presented, or the necessary elements may be called for one by one. It would seem 
that any administrative procedure for the settlement of claims should embrace an 
adequate statute of this kind. 

The statutes and the courts have almost invariably been strict in requiring observ- 
ance of the notice procedure. The Chicago study poses an interesting problem arising 
out of such strictness. Suppose the claimant files a defective notice; should the city 
inform him of the need for amendment or, after the close of the period for filing, ask 
that the case be thrown out? Information is not given as to the Chicago practice, but 
reliance on a technicality in such a situation seems hard for any city to justify. 

Absolute strictness may not be essential in matters of notice. A doctrine of sub- 
stantial compliance will not necessarily create a situation that will get out of hand 
from the city’s point of view. The city would be in little danger of being imposed 
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upon if it had the right to waive notice requirements or allow filing of claims nunc 
pro tunc. As two of the studies point out, claimants are often ignorant of their rights 
against the city and of the proper procedure to enforce them, and it is important to 
protect legitimate claimants as well as the city. On the other hand, there is risk of 
favoritism and political manipulation. If waivers are permitted, the questions of who 
may waive, what is waived, and when waivers may occur are possible sources of 
difficulty. 

Up to the time of filing suit against the city, the law officers in Los Angeles do 
not regard the claimant as one who is engaging in warfare with the city. Reasonable 
efforts are made to see that a claimant has accurate information about the duties of 
city offices and officers in connection with claims procedure. Standard claim forms 
have been prepared, so that the information given by the complainant may be as 
complete as possible, to his advantage as well as that of the city. 


INVESTIGATION 


It seems obvious that prompt and full investigation by the municipality is vital 
to the protection of the rights of both sides. While this investigation usually centers 
in the law department, help from other sources is important. The work of the law 
department itself can be facilitated by the use of a number of techniques that have 
been developed by certain cities. 

Most statutes do not provide that claims come directly to municipal law officers. 
In Los Angeles, claims are filed with the legislative body in compliance with state 
law, although charter provisions require that claims involving the operations of the 
Water and Power Department be filed directly with that body. Since the city clerk 
is the clerk of the city council, claims are actually filed in his office. A standing rule 
of the city council then directs him to forward all such claims to the city attorney for 
investigation and report. In Chicago, when claims are presented by petition to the 
council by aldermen, reference may be made by that body to the city attorney. In 
Austin, the city manager usually makes the references to the law department. 

Investigation has two elements: the work that is done by the law department’s 
own staff and the cooperation that can be obtained from other sources, particularly 
from other city departments. This source is of great importance because such depart- 
ments may have special facilities for certain kinds of inquiry and may receive infor- 
mation that the law department might not be able to get independently. At the same 
time, cooperation by an operating department in investigating claims may aid better 
administration in that agency by leading to changes that will prevent future accidents. 

In Los Angeles, the Street Maintenance Division and other engineering divisions 
maintain staff photographers who visit the scene of the injury as soon as possible 
after the accident, whether or not a claim has yet been filed. Any property damage 
is appraised by the appropriate city bureaus or occasionally by specially employed 
appraisers. The Police Department reports to the Law Department on every accident 
involving a city car or city property injured by private automobiles, and police records 
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are useful in other accidents. The city engineer also provides maps and models to 
illustrate street, sidewalk, and diversion cases. 

All departments in Chicago are instructed to report any accident involving dam- 
age to city property or personal injury of any kind. This is usually done by letter, 
although a form has been developed for accidents involving city property. The Police 
Department sends to the law department’s Investigation Division a copy of each 
police report for the preceding day. The records of the Accident Prevention Bureau 
of the Police Department are useful in providing statements taken at the scene of the 
accident, as well as pictures and diagrams. Police officers from the district of the 
accident can often relieve the Investigation Division of some of the investigatory 
work. All such assistance facilitates early investigation while information is still 
fresh. 

The Boston study says, “The work of the investigation division is marked by the 
close cooperation with the police and other city departments.” The official photog- 
rapher for the law department may be called to the scene by the police when a claim 
against the city seems likely. An elaborate system of forms has been developed 
through which the evidence from city departments and other sources is systematized. 

In Boston and Chicago, elaborate systems of forms for reports are utilized by 
interested departments in furnishing the attorney with information. The danger of 
such forms is that important evidence that does not fit the form may be overlooked or 
not reported. At least, the form stimulates the attention of the attorney who through 
the investigators may develop the details of the case. 

In every case of any consequence in Austin, the city attorney requests the head of 
the department concerned to investigate the condition causing the injury. Contour 
maps have been made by the engineering department to show street and sidewalk 
defects, and the city photographer frequently makes photographs. The police depart- 
ment is often relied upon for information. Partly as a result of its activity, accidents 
involving city-owned vehicles are well reported. On the other hand, the Austin 
study says, “The City Manager’s memoranda on this subject of reporting accidents 
should be elaborated and an accident report form which would provide the legal 
staff in advance with knowledge of the facts relating to potential claims should be 
provided for all departments.” 

The law departments of all the cities carry on investigations to supplement the 
material they get from other sources. Promptness is important; the Los Angeles 
study attributes the city’s success largely to better preparation than is made by the 
claimants. The other studies point out that the law department may often have, 
before the claim is filed, information of a kind that might not be obtainable later. 

Adequate photographs, diagrams, site maps and other graphic materials are im- 
portant. Aerial photographs are sometimes taken in Los Angeles to show flood and 
drainage damage. Taking pictures of the scene is a routine matter in the Chicagc 
law department; one investigator, aided by two members of the Accident Prevention 
Bureau, spends most of his time on this. The Chicago study says that the courts 
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allow the use of motion pictures and that these are sometimes useful in important 
cases. A technical high school in Chicago built a table for the reconstruction of scenes 
of accidents which has proved helpful in preparing cases, although not used in court. 
A diorama of the Chicago municipal airport, used in the first case involving this 
property, was useful in keeping the verdict down. Austin uses contour maps 
prepared by the engineering department and pictures taken by the city photographer. 

Chicago and Boston both subscribe to the service of accident reporting agencies. 
The Mutual Information Bureau in Chicago, a non-profit corporation that the city 
helped to organize forty years ago, covers accidents within a radius of 200 miles of 
Chicago, and serves the city, the Chicago Surface Lines, railways, utilities, and insur- 
ance companies. Members report claims against them on a Bureau form and receive 
in return a report including all previous accidents involving the claimant, all previous 
accidents at the same place, and information about the claimant, his doctor, and his 
attorney. The service has often been useful in ferreting out fraudulent or habitual 
claimants, as is the index bureau in Boston operated by private insurance carriers. 
The city attorney of Los Angeles encourages staff contact with insurance adjusters, 
through whom occasional spurious claims or other improper practices are discovered. 

The taking of depositions becomes an important investigatory procedure in 
which, in Chicago, one attorney specializes. The Los Angeles survey reveals that 
the California law is liberal in permitting depositions to be taken for either party, 
and the plaintiff often seeks to develop sources of information from the officers and 
employees of the city. 

In California the physical examination of the injured party before and in connec- 
tion with the trial is customary, with legal process available when arrangements 
cannot be effected between counsel for such examinations. The Chicago law depart- 
ment uses the experts in the Department of Health to educate its lawyers in medical 
lore and employs life-size anatomical charts in preparing and trying cases. 

The tort liability studies point to one common conclusion. The early and 
thorough investigation of tort claims, with its attendant expense, still proves to be the 
best weapon in combating claims that go to the courts. Principles of tort liability 
are fairly well fixed as matters of law. The attorney handling such cases day after 
day acquires a routine proficiency. It is the facts which are constantly changing. 
Hence, in expanding a law department to take care of mounting claims, many officers 
would profit by expanding the investigational, rather than legal, staffs. 

Unfortunately, investigators sometimes employed by cities have little more than 
political activity to recommend them. Even investigation for criminal prosecutions 
requires no more schooling nor better techniques than the follow-up on tort claims. 
The investigator should be thoroughly trained in the elements of legal liability and 
evidence, and should have ingenuity and perseverance. He should be as skilled in 
his techniques as the lawyer is in his. The skilled investigator should have mastered 
the art of conversational cross-examination, that type of interrogation which avoids 
the crude direct approach and elicits the real data by indirection. Some good news- 
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papermen have mastered this technique and may give helpful instruction. Junior 
lawyers may well serve apprenticeships as investigators. 


DisposaL oF CLAIMS BEFORE LITIGATION 


The number of accidents involving a city is always much larger than the number 
of suits that actually go to court. Some injured parties will never present claims. 
When claims are rejected after presentation, many claimants will fail to sue. If the 
city follows the practice of settlement in certain instances, many parties will accept the 
offered compromise. A similar weeding-out process occurs in private tort litigation. 

This sifting process is mentioned because it occurs at the administrative stage of 
the claims procedure and involves many of the administrative considerations men- 
tioned elsewhere in this article. Its effectiveness varies, but it can go very far. In 
Los Angeles, 82° of the claims filed during the period studied ended at the point 
of settlement or rejection by the city. Boston and Medford let more cases go to 
litigation, but 38% and 40%, respectively, of their cases were disposed of before trial. 


Craims DisposED OF BEFORE LITIGATION 


Los Angeles Austin Medford Boston 
Claims included .....................-. 1,458 139 387 53709 
CI OE nn ines Shanes cee en's 320 55 70 366 
Rejected and not pressed................ 868 57 86 1,332* 


* 499 other cases listed as “pending or barred by statute of limitations.” 


The city council of Los Angeles formerly settled very few claims and then only 
where the law and the facts were clearly against the city or where settlement cost less 
than the cost of preparing and trying the case in court. Where contributory negli- 
gence was a possible defense, the issues of fact were almost always held to indicate 
the undesirability of settlement. It has been found in recent years, however, that 
settlement, after careful investigation and thorough consideration of legal factors, is 
actually a money-saver in many instances where the issues are evenly drawn. Time 
and expense could be saved if minor claims, perhaps under $50 or $100, could be paid 
from a fund appropriated to the attorney for the purpose. A small sum paid today 
may avoid a large lawsuit tomorrow. 

The law department and the city council in Boston have not favored settlement 
before court action, as the figures show. The city has often settled small claims where 
its liability was clear, but it has had a strict policy of refusing to settle cases for their 
nuisance value. Even where the city’s negligence seems clear, it takes full advantage 
of any possible legal immunity. The theory is that any relaxation of strict legal rules 
could easily result in abuse. The result is that administrative settlement has been 
unattractive to claimants who have pressed for it only in small cases where it would 
not be worth while to go to court. Most of the settled cases were property damage 
actions, while court cases almost always involved personal injury. 

The high proportion of settled claims in Austin seems to have come from a 
definite policy of liberality. The general guiding principle here, as in the other cities, 
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was that claims should not be paid unless there was a clear legal obligation. The 
council and the city manager seem, however, to have been willing to stretch the city’s 
liability rather far if payment seemed desirable. The claimant’s financial position and 
the seriousness of his injuries were considered; claims have sometimes been paid 
because the city administration did not want to be considered heartless by public 
opinion. Small cases were often settled to avoid spending time on them. As a 
result, some claims have been paid that represented moral, rather than legal, obliga- 
tions to the degree that they would probably have been held invalid if tested in court. 
For instance, the city used its legal immunity to reject claims in only six instances, 
though this defense was available in all 23 cases filed against departments performing 
governmental functions. 

The work of the law department in settling or rejecting claims before suit is often 
crucial. The delay, expense, and uncertainty of legal action give many parties no 
practicable alternative to accepting the ruling of the law officers. This fact should be 
recognized and accepted and procedures developed to make certain that claims are 
fully investigated, parties given an opportunity to present their claims fully, and 
action taken promptly. Both sides will benefit. The city will avoid expensive con- 
troversy while fulfilling its public duty of making just payment to claimants with 
legal rights. The claimant will not see his fair return melt away before a mass of 
obstructions. 

Chicago has evolved machinery for the compromise of pending litigation, after 
trying various policies over the years. At one time, the department forced as many 
suits as possible to trial, thus protecting the law officers but increasing the volume of 
litigated cases and judgments. In 1937, after study, a Settlement Committee was set 
up, consisting of the head of the Torts Division and two assistant corporation coun- 
sel. This committee considers the settlement of claims, at the claimant’s request, after 
the case has reached “trial call” and has been fully investigated. Conferences are held 
with the claimant’s attorney and a recommendation is obtained from the trial attor- 
ney in charge of the case. When a settlement has been agreed upon, the committee 
makes its recommendation to the corporation counsel who also obtains an opinion 
from the Appeal and Review Division. If the settlement is finally approved by the 
corporation counsel, the claimant makes a prima facie case in court and obtains his 
judgment. Thus there is actually a judgment even though the process is basically 
one of conference and compromise. 

The Chicago study admits that this procedure might be considered cumbersome 
but points out that it protects the claimants and the city, and provides adequate 
records. The use of the procedure is increasing, and it helps to keep the city abreast 
of its tort work. The report later recommends that the Settlement Committee extend 
its activity to a large number of minor claims that now go unsatisfied because the law 
department lacks enough facts to recommend payment to the council. The Settle- 
ment Committee could hear the parties and prepare a report that would have at least 
advisory weight when the case came before the council. 
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Tue Time Facror 


The length of time between an injury and the final disposition of a tort claim is 
of interest to both parties. The claimant is almost always interested in getting pay- 
ment soon enough to relieve the financial burden caused by his injury. The city 
benefits if it receives notice of the mishap promptly so that it can conduct an effective 
investigation. Yet, a city that wants to keep payments small regardless of the validity 
of claims may not seek to push cases to prompt decision. Delay may make it more 
difficult for the claimant to sustain his burden of proof or discourage him sufficiently 
to cause him to drop the action. The city is, indeed, in a position of internal conflict. 
As one of the adversaries it is inclined to take all possible means of preventing or 
reducing payment, while as an agency dedicated to the public welfare it has some 
responsibility for seeing that claimants are not unreasonably burdened. 

Promptness in disposing of cases is a test of efficiency both in the administrative 
aspects of tort work and in the judicial process. A city’s law officers cannot be held 
responsible if a case must wait in the courts two years for trial, as is the case in 
Chicago and Boston. Yet in such a situation the citizen must wait for a decision long 
after the immediate cost of the injury has to be met. And knowledge of delays else- 
where in the system can point the way to improvements that need not await the 
reform of the judicial process. 

The length of time between the injury and the filing of a claim is within the 
control of the injured party, subject to any legal limit on the period that may elapse. 
Chicago reports” the greatest delay here, largely because the law allows a period of 
six months for making claims, a rule that the city has tried unsuccessfully to correct. 
The time between filing and the city’s first action—rejection or settlement—is at least 
partly a matter of administrative efficiency within the law department’s control. 
Austin averages about a month for this step, and it would probably be difficult to 
shorten this period if each case is to be thoroughly investigated by a busy department. 
Los Angeles requires two months, but the report says that this time could be cut 
down if the law department were provided with more adequate assistance. The 
Boston study states that many cases were formerly allowed to lag almost indefinitely, 
possibly with the thought that the claimants would allow the Statute of Limitations 
to run against them. That city now follows a policy of giving a decision, usually of 
rejection, on all claims. Since Chicago has no method of settlement, its most rapid 
action is that of “judgment by agreement” which takes more than a year. 

The length of time between the filing of suit and judgment depends on the 
condition of the local courts. The Boston study says about conditions there, “For the 
cases filed during 1937-1938 the plaintiff in the superior court will have received his 
money after an average time of about two years from the date of the accident; the 
corresponding time in the municipal court will have been nine or ten months.” The 
Chicago study makes the general statement that parties must allow about two years 


* For tables derived from the various studies showing the times elapsing between the successive steps in 
prosecuting claims, see David, supra. Ep. 
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for a decision in the cases that go through the regular process. In Los Angeles, 
Austin, and Medford, legal action can be finished in less than a year. 

The length of time elapsing between judgment and final payment seems a par- 
ticularly pressing problem in Chicago where judgments are paid about four years 
after rendition. Such a delay seems entirely indefensible; there is no reason why a 
city should be allowed to procrastinate in paying ordinary claims after liability has 
been judicially determined. Perhaps a loophole should be allowed where claims are 
so extraordinarily large as to threaten a city’s financial stability; a provision for 
installment payments over, perhaps, a ten-year period would take care of such 
unusual situations. 

Amounts oF Tort CLAiMs 


In any given city and at any given moment, the cost of tort liability to the city is 
highly unpredictable. A citizen may stumble over a defective curbing and bruise his 
knee; a two dollar visit to his doctor may restore him to health. On the other hand, 
the construction of a sewer plant embankment in Austin resulted in claims of more 
than a hundred thousand dollars. Predictability in such a field can be achieved only 
by study of a large number of claims so that we can estimate the extent of a city’s 
liability over a substantial period of time. 

The present studies provide information in tabulated form on the amounts of 
claims at the various stages of litigation. They give an idea of the demands that have 
been made and the expense incurred in meeting them. The figures are presented in 
the original reports in yearly detail; they are summarized below: 


AMOUNTS OF CLAIMS AND JUDGMENTS 


Los Angeles Number Total Average 
RRC er eee ee rene ie ne seer 1,429 $7,331,598 $5,117 
eller uipsai Coo eee 868 4,019,150 4,630 
eee eer 320 30,313 95 
eee eee 22 195,882 8,904 
Serer errr rrr peer ree 40 31,468 787 
Ree eee eer eee 26 90,695 3,488 
DOMMES GEMEY FUDRINEME ..... 2. eos c en eeeceses 7 
ere rere r errr 75,875 
Amount saved by settlement................... 14,820 
Medford Number Total Average 
OP Tre ere 411 $ 681,210 $ 1,657 
ee | 86 139,221 1,619 
GO WU OE BOD ccc cece weses 70 11,005 157 
I errr errr ree 14 41,412 2,958 
Ry OE MN oss Sivoo snie Ss eens adevanen 67 22,994 343 
ee eee 27 17,524 649 
GEUMCMNONES GEMET FUCBNEME 22... cece esas 3 4,500 1,500 
ow». JERE re renee 4,000 
Amount saved by settlement ...............++- 500 


FON sicu Seiad seks Wiican taesdee’ 19 55,400 2,916 
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Austin 
Re ee eon eee ene eee ee 139 $587,074.34 $ 4,224 
ee 49 129,836.06 2,649 
a 53 6,788.81 128 


Suit dismissed by claimant ....................... 8 105,098.00 13,137 
EE 5.55.05 6 vos ia ve dis ve aaa 6 3742.53 624 
UT 55 aa sven dinesies 4 2,672.30 668 
ct I 1,600.00 1,600 
2 


EEE ee ere 26,500.00 13,250 
Boston 

Claims settled without court action 
er SO ye ye, vals od de eat Bas nls 2,197 
his 0 cai Now 54S SA vee DRS ORG SRN OS 366 
OTTER EC Roe PTE EEE Oe eee $17,736 
5 boos Kae bck esd d ehds be evwsuaweeegel $48 

Claims paid after judgment 
Uo baer ag Ta all ec il; or aren -. See 
hag of 6 0 30's asd t 9 9 43 SS ROR hae es 1,388 
EE OT eT Tee POCO Lee OTTO. $312,510 
PVRS GUMTREE PIE wn nce eee esecnsere $225 


In the three cities from which we have statistics, the size of claims varies greatly. 
The average in Medford is $1,657 per claim, while in Los Angeles it is $5,117. The 
amount is substantial in all three instances, however, and shows that a city’s tort 
business does not consist entirely of small claims for superficial street and sidewalk 
injuries. Of course, the average for a large number of small claims might be raised 
by a few large ones. It might have been useful to know the median for each city. 


Another set of figures would have been valuable but could have been obtained 
only by a prohibitive amount of field work, if at all. This is the amount of damage 
or injury in those instances in which no claim was made. Four classes of individuals 
would be included here: people who are ignorant of their rights against the city, 
people whose claims are so small as not to seem worth the trouble of prosecution, 
people who feel that they would have difficulty in establishing the city’s liability, and 
possible claimants who run foul of municipal immunity. If conditions were changed 
so that the first two groups were led to file claims, the number and total amount of 
claims would probably increase while the average amount per claimant would drop. 
If the law were relaxed to bring in the last two groups, the additional claims would 
probably be well varied as to size. 


One should remember that the figures given for the size of claims, settlements, 
and judgments do not necessarily bear a close relationship to the actual cost of the 
injuries. The entries entitled “Claims filed,” “Rejected and not pressed,” “Suits 
dismissed by claimant,” and “Judgments for city” give the amounts as they appeared 
in the claims or the pleadings. Parties often, if not always, ask for more than they 
expect to get. They may want to be in a good position to compromise. They may 
increase the amount of the ad damnum to get into a court with jurisdiction over 
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larger cases. They may hope to sway the sympathies of a jury. They may take a 
chance on the inability of the defense to refute their claims. The Austin study men- 
tions one instance in 1934 when a claim was raised from $2,062 at the time of filing 
to $25,273 at the time of suit. The Chicago study says that the formal ad damnum 
means nothing; it is usually $5,000, $10,000, or $25,000 in the Circuit and Superior 
Courts and $1,000 in Municipal Court. The Chicago records show that attorneys are 
often willing to settle for $200 or $1,000 where the amount claimed was $25,000. The 
Chicago study says also that jury awards have little relation to the amounts originally 
claimed. The actual loss suffered, particularly in cases of personal injury, would be 
almost impossible to compute, even by the most elaborate claimant-to-claimant 
investigation. 

In all three of the cities, the claims rejected and not pressed averaged less in 
amount than the whole body of claims. The most plausible explanation is that many 
of the smaller claimants felt disinclined to invest the time and money necessary to 
start legal action. Many of these claims may have been made as feelers to see if the 
city might happen to consider them favorably, when the parties knew that their legal 
position was shaky. A factor tending to keep the average amounts under this heading 
from going still lower might be the tendency of some cities to dispose of small claims 
by settlement rather than to bother about them further. 

It appears strikingly from the preceding table that settlement before filing suit is 
usually available only to parties with minor losses. The average amount paid by this 
process was less than a tenth of the average amount claimed. This seems to bear 
out the statements made in the reports that cities tend to settle cases involving such 
small amounts that the expense of further fighting would be disproportionately high. 
It may also reflect the difficulty, from the claimant’s point of view, of engaging in 
further litigation. (It might be interesting to have additional information on the 
number of larger claims that are settled for fractions of their face amounts.) There 
is little in the reports to indicate whether parties usually settle for less than their 
actual damages, but such a great disparity between claims and settlements would 
raise some question about the effectiveness of the procedure of handling tort claims. 

Other evidence along the same line is presented in the figures from Los Angeles, 
Austin, and Medford, which show that claims settled after the filing of suits result in 
two to eight times as large payments as actions settled earlier. It is probably natural 
that the larger cases will be carried at least a step farther by both sides; moreover, 
any given case will be treated with somewhat more respect by a city’s law officers if 
they know that the plaintiff means business. Further study of the records to compare 
the amounts claimed and the settlements made would throw useful light on the point. 

An interesting question is raised by the entry, “Suit dismissed by claimant,” in 
the preceding table. The average amounts in these suits are high, running in Austin 
to three times the average for all claims. The reason probably is that parties with 
substantial damages but with questionable grounds for recovery begin cases hoping 
to force settlements or to improve their legal positions as litigation proceeds, a sup- 
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position given some basis by statements in the studies. Often the plaintiff realizes 
that the city is legally immune, that negligence cannot be established, or that the city 
can prove contributory negligence. The figures may provide some evidence for a 
belief that an extension of liability to exempted city operations might be relatively 
expensive for the city. Such a conclusion can be no more than tentative, however, 
because the figures do not give detailed information about the reasons why the cases 
were dropped. 


Cost oF ADMINISTRATION 


Any governmental unit that assumes responsibility for the tortious acts of its em- 
ployees finds that it has assumed two kinds of expense. The larger burden is that of 
paying claims. The smaller is that of receiving claims, investigating them, and 
defending the resulting legal actions. It is extremely important to have reliable 
information on the cost of handling tort business, as a basis for developing standards 
as to the proportion of a city’s funds that can justifiably be spent in this kind of work. 

A comparison of the amount paid to claimants and that spent in tort administra- 
tion might give the basis for certain conclusions. If the amounts are relatively equal, 
there can be a presumption that the city is more interested in fighting cases than in 
cooperating with its citizens in the prompt payment of just claims. If the amount 
spent for administration is very small, the city may be failing to provide adequate 
investigation and consideration for its tort business. If administrative costs seem 
moderate, the expense per claim may serve as the basis on which to estimate the 
possible increase in operating expense if the city’s liability should be extended to 
new fields. 

It is difficult, in the absence of elaborate cost accounting, to determine just what 
part of the expense of a city’s law department should be attributed to handling tort 
claims. However, some estimates, made in the various studies, may be helpful. Thus, 
as to the work of handling tort claims in Los Angeles, divided between the litigation 
division, the tort liability section, and the automobile liability section, the study says, 
“It is estimated that during the period covered the City of Los Angeles expended 
about $25,000 a year in handling tort claims.” The only figures given are for the 
automobile liability division, as follows: 


Los ANGELEs: Cost OF OPERATION OF AUTOMOBILE LIABILITY DivIsION 


Fiscal Year Amount 
DE aes sie e ads La eean hey s 5355 KOS Ran KTR $11,954 
RE ere ee eer ee ee ee er ee ete Te 10,687 
SE REESE aA L5e SHURE EL So eke k ee eh a eV ace e ste ks 8,317 
EOI Re Ar eS gr gare ne arse per rer rin 9,050 
MOIR MO Me iratls ieee eins Me ele tsleri Ste arte aicheme Ua 11,839 
RN Chk neh eee iW ke esS Sd che KELME EARS RRM TREK we a 12,791 
Eis VERT SS Mohd AKS EP HES DERE SA Ae ean eeee 13,247 


The Los Angeles study compares the amounts of claims referred to the automobile 
liability division and the cost of operating that division from July 1, 1933 to Novem- 
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ber 15, 1936. Seven hundred claims, totalling $1,276,360, were referred, and the total 
expended in their payment was $89,596. The directly charged administrative expenses 
were $29,206. Thus the cost of operating the division was a third as much as all 
claimants received but only about two per cent of all amounts claimed. 

The Chicago study does not give a yearly breakdown on the cost of tort litigation. 
Salaries in the Torts Division at the time of the report were $111,300 for an assistant 
corporation counsel and thirty lawyers, with salaries from $2,000 to $7,000 a year. 
Six stenographers and four clerks received an aggregate of $10,000 a year. Other 
expenses, not reported, include such items as supplies, membership in the Mutual 
Information Bureau, and compensation for experts. 

The Boston report says, “Although it is impossible to arrive at an exact annual 
amount, it is probable that the cost of tort litigation to the law department of Boston 
is approximately $80,000 to $85,000 each year.” About five attorneys in the law 
department give full time to tort litigation. The division of investigation employs a 
regular photographer, a full-time physician, and thirteen physicians who work part 
time on contract. The number of investigators is not given. In 1938 the division 
spent $4,100 for photographic services, about $20,000 for medical services, and about 
$25,000 for other activities. Witness fees, service of process, and the salaries of attor- 
neys cost about $26,500 in the same year. The rest of the expense went for items that 
could not be allocated accurately to the work on tort claims and includes such things 
as office supplies, general clerical help, and part of the salaries of higher administra- 
tive officials. A rough comparison with the average amounts paid out yearly for 
settlements, judgments, and reimbursement to employees for judgments against them 
indicates that the cost of administering tort liability has been approximately as much 
as the city pays to claimants. This amount is, of course, much lower than the 
amounts originally claimed. 

The Austin study says, “Considering the amount of claims the costs of the 
administration of tort liability have been kept at a low level.” The cost of administer- 
ing the legal department is as follows: 


Austin Lecat DEPARTMENT: CosT OF OPERATION 


Fiscal Year Amount 
BN fii ocichytenecesenetaess se seeneteseexeanasteeean $ 7,745 
POAAE leaetuntonmdwaaes ie stat <anigoiuaeedamarieeedea tears 7,385 
ee ey eee ee he rT eT ere ee 7,485 
ROROG shire nic iknd seep t.e ds varee'eowis iso Sedhawten@ sae acneates 8,125 
NGAGE 5:2 Askar ain SEOs Geet yssAihSoG0svo shnncd okay 8,415 
5 SiC RAGASSR OAs bane nev enebersecndesaames shawn 10,515 
ER RECS Se ne eee per Te ery nee ener re rer 12,040 


All except $200 to $500 of this amount was allocated to the payment of wages and 
salaries. The proportion of the total attributable to tort business was not estimated, 
but the city attorney thought that about five per cent of his time was spent in this 
kind of work. There were occasional special expenses, such as the hiring of extra 
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attorneys in a large case at the cost of $600 and a fee of $100 paid to an engineer for 
expert testimony in the same case. 

Organization of municipal agencies to deal with tort claims becomes more definite 
as the city reaches a population of 100,000 and upwards. As has been noted, the 
modern tendency is to turn over the details of administering of tort claims to the 
city attorney or the corporation counsel, rather than to such fiscal officers. In the 
larger cities, specialization of this sort, with modern techniques of investigation, 
preparation, and presentation, has proved to be the best defense of the city against 
spurious claims and adverse judgments. Likewise, the litigant or claimant may profit 
by the expedition of an adequate administrative organization. Whether he does, de- 
pends in part upon the local governmental attitude. Up to the point of actual 
litigation, it would seem desirable to aid the claimant in purely technical matters, 
such as filing claims in proper form. 

The smaller cities, with only occasional claims, cannot specialize in administrative 
procedures. Hence, it is desirable that attorneys be more familiar with the tort 
liability practice and that the generally antagonistic attitude toward the claimant be 
modified in the interest of justice. If and when administrative methods can be 
developed to relieve small cities from the blighting effects of occasional large judg- 
ments we can hope for more adequate relief to claimants. 

The elements constituting good administrative practice, as developed by the cities 
surveyed, deserve careful consideration and development in any governmental agency 
dealing with tort claims. 
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TORT LIABILITY PROBLEMS OF SMALL 
MUNICIPALITIES 


Grorce A. Warp* 


The fear that the abolition of the tort immunity of municipal corporations would 
thrust an unbearable burden upon small municipalities is one of the chief obstacles 
in the way of further extension of liability. Until recently, no data existed in usable 
form which would tend either to prove or to disprove the basis of this fear. Indeed, 
the whole matter of tort liability in small towns and cities was shrouded in utter 
darkness. Fortunately, this deficiency has been relieved. The state-wide survey 
sponsored by the Bureau of Public Administration at the University of Virginia‘ 
together with several studies of individual cities in other states? have provided a basis 
upon which conclusions concerning the tort liability problems of small municipalities 
may be drawn. 

The tort burden of small municipalities has been greatly exaggerated. Statistics 
based upon data from 189 municipalities with populations under 100,000 would seem 
to prove that the present burden of tort liability upon small municipalities is insignifi- 
cant. The statistics are presented in the following table.* 


Taste I 


ANNUAL Tort BurDEN OF SMALL MUNICIPALITIES 


1940 No. of Amt. of Aver. Amt. per 

Municipality Pop. Awards Awards Award 1,000 Pop. 
i 87,930 13 $ 2,961 $228 $ 34 
re . 69,287 3 292 97 4 
Re, WR. oneness 67,447 _ 671 — 10 
Medford, Mass. ........... 63,083 32 10,205 319 162 
eee 44;541 16 2,404 150 54 
19 Virginia Cities* ......... 273,170 10 2,466 247 9 
165 Virginia Towns ........ 216,757 6 1,452 242 7 


*Not including Roanoke and Lynchburg. 


* A.B., 1935, A.M., 1941, LL.B., 1939, Western Reserve University. Staff member, Bureau of Public 
Administration, University of Virginia. Author, MunicipaL Tort Liapiity 1n Virernta (1941); The Law 
and Administration of Municipal Tort Liability (1942) 28 Va. L. Rev. 360; Can the “King” Do No 
Wrong? (1942) 31 Nat. Munic. Rev. 311. 

7 Warp, MunicipaL Tort LiasiLity in VircInia (1941). 

* Unpublished studies by Mr. Gus Levy of Austin, Texas, and by Mr. Mark E. Gallagher of Medford, 
Massachusetts, both of which were sponsored by the Committee on Public Administration of the Social 
Science Research Council. 

* The statistics are taken from the studies mentioned in notes 1 and 2, supra. 
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It is readily apparent from these figures that the only municipality with a sizeable 
burden is the City of Medford, Massachusetts. And even there the annual burden is 
less than one and one-half cents per inhabitant. 

Tort burdens, of course, vary considerably as among municipalities within a given 
state and as among municipalities in different states. The variations may be ex. 
plained in terms of size, climate, character of population, attitude of courts, customs 
of citizenry, and extent of municipal participation in proprietary functions. Large 
municipalities for the most part tend to have greater burdens in proportion to their 
populations than small municipalities. Northern municipalities tend to have larger 
burdens than southern. Municipalities with new and transient populations tend to 
have greater burdens than those with old and stable populations. The attitudes of 
judges and juries vary from state to state and from locality to locality, with all shades 
of bias represented. The inhabitants of some municipalities are socialistic and de- 
pendent; of others highly individualistic and independent. Some municipalities per- 
form many proprietary functions; others—particularly the very small ones—only a 
few or none. Obviously the degree in which these various factors are present 
profoundly influences the tort burden of a given municipality. 

In applying the law of tort liability to small municipalities public opinion plays a 
dominant role. The opinion of inhabitants in most municipalities is strongly opposed 
to suits against their community’s government—an attitude perhaps based upon the 
fact that they consider themselves and their communities as one and the same. 
Accordingly, they exert all pressure they can bring to bear upon prospective litigants 
to discourage such actions. 

The standard of care required of small municipalities differs, in practice, con- 
siderably from that required of large municipalities. It is common knowledge that 
streets are not kept in good repair. Sidewalks frequently are non-existent. One who 
is injured because of a sidewalk or street defect is considered careless. The area of a 
small municipality is so slight that its inhabitants are generally well aware of the 
defective conditions. Even if they do not know of a particular defect, they know of 
the prevalency of defects and, consequently, are expected to be vigilant. 

“Fake” claims are almost unheard of in small municipalities. Everyone knows 
everyone else’s business. Accordingly, if Mrs. Jones is injured because of the alleged 
negligence of municipal employees, all of her neighbors soon know the cause, nature, 
and extent of her injuries. And they know of Mrs. Jones’ peculiarities and character, 
too. Such knowledge tends to defeat any action based upon fabricated facts or 
exaggerated injuries. 

The Virginia survey® reveals interesting data as to the nature of tort claims and 
awards in small municipalities. Prior to suit, the median tort claim in Virginia is 
$150; after suit, $3,250. The average administrative settlement before suit is $32; after 

“It is interesting to note further that the burdens of Austin, Texas, and Lynchburg, Virginia, are high 
because of the commendable policy of the city attorneys in those cities of settling all legitimate tort claims 


rather than of forcing them into the courts. 
® Supra note 1. 
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suit, $135. And the average judgment is $50. The great majority of the claims are 
based upon street and sidewalk defects. Of the claimants, one half were pedestrians, 
one fourth motor vehicle users, and the remainder property owners. Males and 
females were rather evenly divided, while 95 per cent were adults and a similar 
percentage were members of the white race. 

Seventy-five per cent of the tortious acts concerned nonfeasance, less than one 
fourth misfeasance, and only a negligible number malfeasance. The number of 
claims for personal injuries tended to exceed the number for property damage, 
though the difference was not great. Indeed, in some municipalities there were more 
claims for property damage than there were for personal injuries. 

Statistics on the disposition of claims are perhaps even more revealing. Of the 
claims filed, 60 per cent were rejected and not pressed; about one fourth were settled 
before suit was begun; and less than 20 per cent were litigated. Of the claims 
litigated, less than one fifth resulted in judgments for the claimant. Of the re- 
mainder, about 20 per cent were settled; about the same percentage were dismissed; 
and about 4o per cent resulted in judgments for the municipality. In other words, 
approximately 30 per cent of the claimants received some sort of relief on their claims, 
either by settlement before or after suit or by judgment. 

Three fourths of the claims were rejected. One half of these were turned down 
for the vague reason that the facts upon which they were based were insufficient to 
show negligence. One fourth were rejected because of the contributory negligence of 
the claimant. Inadequate notice of injury and no knowledge of defect each accounted 
for eight per cent of the rejections. And only six per cent of the claims were rejected 
because the function involved was governmental in nature. The small number of 
rejections on this latter ground is especially significant, in view of the fears expressed 
by some writers that the number might be large. It tends to show that the great bulk 
of tort cases are already within the scope of liability. 

Law departments, even in small municipalities, play a dominant role in the ad- 
ministration of tort claims. In the great majority of cases, they are vested with what 
amounts to the final deciding authority. Their recommendations as to rejection, 
settlement, and litigation are seldom overruled. Indeed, most claimants apparently 
have no thought of prosecuting their claims beyond the administrative stage, for only 
about one seventh of them resort to litigation. It would seem that the greater number 
of claimants merely present their grievances and then stand by in the hope that the 
municipality, acting through its law department, will see that justice is done. 

Almost without exception, the law departments of small municipalities consist of 
part-time attorneys whose municipal practices supplement their general practices. 
It is significant that in Virginia these part-time attorneys estimate that not more than 
five per cent of their municipal practices involve tort cases. Comparison of small 
municipalities with large cities reveals that the complexity of organization for admin- 
istering the law of municipal tort liability multiplies as a municipality increases in 








306 Law anp ConTEMPORARY PROBLEMS 


size, the increase in organization being greater, proportionally, than the increase in 
population. 

A few of the municipal attorneys have power to settle small claims without ob- 
taining the approval of other officials. This grant of authority is always limited. For 
example, about 15 years ago, the City Council of Lynchburg, Virginia, passed a 
resolution authorizing the city attorney to settle tort claims where the amount of 
the settlement did not exceed $100 and directed the city treasurer to pay such sums 
out of unappropriated city funds. The purpose of the resolution was to provide a 
prompt and inexpensive remedy for those damaged by municipal acts and to do 
away with the publicity which naturally results when a claim is considered by the 
council or taken into the courts. In practice, the Lynchburg device has all but 
eliminated tort litigation against the city, thus more than paying for itself by the 
savings in court costs alone. 

The need for protecting small municipalities from occasional large claims is more 
theoretical than real. It is easy to say that a $10,000 judgment against a village or 
town of 300 inhabitants would throw that village or town into bankruptcy. While 
such a judgment could probably be paid off with minimum hardship by means of a 
bond issue, the fact is that, to this writer’s knowledge, such judgments are non- 
existent. In order to uncover examples of individual hardships, the writer addressed 
inquiries to the executive secretaries of various municipal leagues. None of these 
men were able to cite cases where large tort judgments endangered the finances of 
municipalities. Indeed, many of them expressed the opinion that tort judgments 
formed a very small part of the municipal finance picture. The various adminis- 
trative studies have revealed no instance of great hardship. 


Taste IIé 


MuNIcIPALITIES WITH Tort BurpENs 1N Excess OF $25 PER 1,000 PopULATION* 


Amt. per Amt. per 

Municipalities 1,000 Pop. Municipalities 1,000 Pop. 
ees sees, Va... ss $192 Rocky Mount, Va............... $ 99 
a ee 182 i 54 
Siamsenpure, Va. ............. 171 ty, ane renee emer 43 
peemeerd, OOO, .............5.. 162 a a re 35 
ee 136 ER en ee 34 


* Based on data from 189 municipalities. 


The greatest hardship which this writer was able to locate was that of Virginia Beach, 
Virginia, where the total burden amounted to less than two cents per inhabitant. It 
would seem, of course, that among the thousands of cities, villages, and towns in the 
United States some hardships undoubtedly must arise. However, if they do, they are 
probably so rare as to be insignificant in a consideration of the whole field of 
municipal tort liability. 

There are several courses open to those who would broaden the present scope of 


© The statistics are taken from the studies mentioned in notes 1 and 2, supra. 
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tort liability but who, at the same time, would protect small municipalities from 
“theoretically” large judgments. The easiest way out would be to confer immunity 
upon all municipalities with, say, less than 10,000 inhabitants. While this would un- 
questionably minimize the possibility of hardships on small cities, villages, and 
towns, it would do great injustices to individuals injured by tortious municipal acts. 
The other course would be to impose liability upon all municipalities, regardless of 
size, but to provide for insurance or for state aid. A state insurance fund probably 
would be most acceptable. It would spread the risk of unusual burdens and would 
in all probability be less expensive than insurance with private companies embracing 
less complete coverage.” State aid, if it were undertaken, might consist of state 
assumption of all judgments over a certain amount or of all judgments over a certain 
percentage of a municipality’s revenue. Regardless of whether insurance or state aid 
is undertaken, administrative settlement of claims should be encouraged. 

It would seem that there is little cause for fear that an extension of liability to the 
performance of so-called governmental functions would bankrupt the small munici- 
palities as a group. Statistics show that, as a whole, their tort burden is smaller than 
that for large cities, population considered. Abolition of governmental immunity 
probably would not increase the tort burden more than 15 or 20 per cent. Thus, 
while the theoretical burden of an individual small town would be increased by an 
extension of liability, the total burden for all of the municipalities in a state would 
evince only a slight rise. It would seem that the method of meeting the situation 
lies, not in keeping the law in its present unjust state, not in granting immunity to 
small municipalities, but in devising some form of state or cooperative insurance, 
perhaps made compulsory by statute. 

* Staunton, Virginia, a city with a population of 13,337, has been operating under a self-insurance 
scheme for the past 25 years. The scheme includes all types of coverage, except fire insurance. The 
insurance sinking fund now has a balance of $62,300, although the city’s contributions have totaled only 
$48,000. For the past 10 years claims against the fund have averaged $639 annually, workmen’s com- 
pensation accounting for 62 per cent, public liability claims for 20 per cent, and court costs for 18 per 


cent. Awards have ranged from 49 cents to $600, with the average $145.78. Warp, Staunton’s Quarter 
Century of Self-Insurance (1941) 30 Nat. Munic. Rev. 608. 
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public tort liability in: history of, 182; liability of 
the Crown or central government, 182-4, 243; 
Crown Proceedings Committee Report on, 184; re- 
sponsibility of administrative officers and, 184-5; 
as affected by Statute of Westminster I, 184, II, 
185; of local authorities, 185-6; law of, sum- 
marized, 185-7, “emanations of the Crown” as 
qualifying, 184, 185; doctrine of respondeat su- 
perior as affecting, 185-6; doctrine of ultra vires 
as qualifying, 186, 187. 

Erie R. R. v. Tompkins, 322. 


FeperaL Tort Cras Bit 
legislative history of, 282, 327-8, 332; provisions 
of, as to: exempted activities, 285, 330-2; scope of 





liability, 291, 329; exclusive jurisdiction of district 
courts, 328, 329, liability for federal “agencies,” 
328; venue, 329, settlement, 329; procedure, 329; 
substantive law, 329-32, immunity for action under 
unconstitutional statute, 330-1, limitations, 331; 
need for enactment of, 333-4; Presidential message 
on, 325-6, 327-8. 

FeperAL Tort LtABILity 
suits against the U. S. based on, 243, 311, 333; 
history of, 311-4. 
private Acts of Congress establishing: generally, 
243, 311-2, 321-6; providing direct payment in 
cases of, 322; waiving immunity from suits to 
enforce, 313, 322, 3333; waiving defenses against, 
322; limiting amounts recoverable for, 322; pro- 
cedure in passing on, in Congressional Claims 
Committees, 323-4, 325, in House and Senate, 
324, 325, in omnibus bills, 324-5; Presidential par- 
ticipation in, 325; Presidential message on, 325-6, 
327-8; Federal Constitution in relation to, 243, 
333- 
judicial determination of: generally, 313-7, under 
“Suits in Admiralty Act of 1920,” 314-5; under 
1925 amendments to Act of 1920, 315; in suits for 
patent infringements against U. S., 313, 316, 333, 
for damage to oyster beds, 316; for torts of fed- 
erally owned or controlled corporations, 316-7. 
administrative determination of: generally, 317- 
21, 334; by Federal Employees’ Compensation 
Comm’n, 118, 188, 317; under ‘Small Claims Act 
of 1922,” 317-8, by U. S. department and bureau 
heads, 318-21; procedural and substantive limita- 
tions on, 321. 

Fowler v. City of Cleveland, 190. 

FRANCE 
public tort liability in: system of, 205; historical 
development of, 205-9; under Civil Code, 206; 
distinction of public and proprietary functions as 
affecting, 206, 208; Council of State administering, 
206; “administrative guarantee” as basis of, 206-7; 
Blanco case as affecting, 207; Pelletier case estab- 
lishing four principles of, 207, 208; doctrine of 
risk as affecting, 208; system of, summarized, 
210-1; Feutry case as affecting jurisdiction over 
“departments” and “communes,” 209; liability of 
officials, 209-10; personal fault and “fault of 
service” distinguished in, 209, 210; Companie Gén- 
érale, Sieur Hacquart, Martin, Justet, and Anguet 
cases as affecting, 210. 


GERMANY 
public tort liability in: historical development of, 
196-7; Roman law influence on, 196-8; Nicolaus 
Hert and the doctrine of, 199; doctrine of the “fis- 
cus,” 199; General State Code of Prussia (A.L.R.) 
on, 199-200; German commentators on, 200; 
Reichsgericht passing on, 201, 202, 203; as affected 
by Civil Code, 201, by Art. 131 of the Weimar 
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Constitution, 202-3; law of, summarized, 204-5; 
liability of officials, 203, under Civil Code of 1900, 


203-4. 


Hans v. Louisiana, 188. 


Karl v. State, 274. 
Kawananakoa v. Polyblank, 187, 188. 
Keifer & Keifer v. Reconstruction Finance Corpora- 


tion, 331. 


Miller v. Horton, 194. 

Mower v. Leicester, 191. 

MounicipaL Tort LiaBILitTy 
as affected by distinctions based on character of 
functions: public and private, 189-90, 214, 283; 
proprietary and governmental, 217, 218, 219, 226, 
283, 296, 297, 339; mandatory and voluntary, 
221, discretionary and ministerial, 222-3; arising 
regardless of nature of functions, 218; tests for: 
generally, 219-24, 297; nonfeasance and malfeas- 
ance, 190; pecuniary profits or charges for services, 
221, 222, 226, 227; “local benefit,” 222, 228; 
“active wrongdoing test” in New Jersey, 223-4, 
232; historical test, 224; scope of: based on neg- 
ligence, 285-6, 296-7; on nuisance, 218, 228, 296, 
297; ultra vires doctrine as restricting, 229; fear 
of excessive liability as circumscribing, 220-2, 
341-2, 363-7; as affected by criminal law, 231; in 
cases involving: Police Department, 222, 224-5, 
291, 297-8; Fire Department, 221, 222, 225, 231, 
297, 298; water, gas and electricity supply, 225-6; 
for sewers and garbage disposal, 226; streets, side- 
walks and bridges, 226, 288-9, 296, 297, 298, 307, 
309; traffic signals, 227; parks, swimming pools 
and recreation centers, 227-8, 297; education 228, 
297; airports, 228, 298. 
statutory changes as affecting: generally, 229, 230, 
284-6, 336-7; relating to negligence, 285-6, 296-7; 
to damages for pain and suffering, 286; procedural 
limitations on, 286-90, 309-10, 342, 350-1; “notice 
laws,” 230, 286-7, 342, 350-1; jury trial, 285, 
pre-trial examination, 287, 353, settlement, 287-8, 
354-6; notice of defect, 288-9; “minor defect” rule 
in California, 288; special statutes for small munic- 
ipalities, 289, 307, 308-10, 363-7; insurance, 289- 
90, 309, 367; motor vehicles, 297, 301, 302; mob 
violence 297, 302; costs of liability, 298, 364-5, of 
administration, 360-2. 
commentators on: Prof. Borchard, 214, 216, 218, 
222, 226; earlier criticism, 215, modern, 216, sug- 
gestions, 230-3, 339, 342; bonding of officers sug- 
gested, 232, complete liability urged, 232-3; local 
policies and attitudes considered as explaining di- 
vergencies, 339-42, arguments for continued im- 
munity, 341-2; for assumption of, by states, 309, 
367. 
model draft acts: general, 298, on motor vehicle 
liability, 301, 302; on mob violence, 302; on police 
officers’ stray bullets, 303; on assistance to police 





officers, 303; for assumption of liability by state, 
309-10. See New York. 
Murray v. Hoboken Land & Improvement Co., 194. 


New York 
public tort liability in: history of, 262; Board of 
Canal Appraisers, 262-3; State Board of Audit, 
263-4; Board of Claims, 264; Court of Claims, 
264, 266; substantive law on, 266-74; consent to 
be sued and assumption of, 286-8. 
Court of Claims Act of 1939: as affecting, 268; 
scope of liability under, 268-74; negligence under, 
269; governmental and proprietary functions, 269- 
72; suits by felons, 272, consequential damages, 
272; highway defects, 273-4, 305; procedure, 
274-7; jurisdictional requirements, 274-5; limita- 
tions on suits, 275, 307; rules of pleading, 275-6; 
appeals, 277; settlements, 277-9; administration, 
278; administrative costs, 278; investigations, 279, 
payment of awards, 279, 280, 281, conclusions on, 
280-1. 
texts of New York statutes on: general municipal 
law, 304; highway law, 305, judiciary law, 306; 
mental hygiene law, 306; public authorities law, 
307; public housing law, 307, second class cities 
law, 307, town law, 307, village law, 308. 


OFFICIALS 

tort liability of: legislative, 192; judicial, 192; 
executive, 192; administrative, 192-3; ministerial, 
1933 criteria for, 193-4, for action under uncon- 
stitutional statutes, 194, 247, for nonfeasance and 
malfeasance, 195, 196; wlira vires doctrine as af- 
fecting, 186, 187, 194-5; as affected by numerous 
distinctions, 196; bonding of officers against, 232; 
public liability insurance as affecting, 232; reim- 
bursement statutes as affecting, 232-3; rule of law 
as affecting, 247, 248; indemnification as protection 
against, 297-8. 


Paige v. State, 269, 270, 271, 272. 

Pustic Tort LiaBitity 
concept of: appraised, 283, scope of, 285, 3373 
negligence as resulting in, 285, 291, 217; in fed- 
eral tort claims bill, 330-1; conflicting theories 
underlying, 337-8; “social cost” notion as basis of, 
338, 340. See MunicipaL Torr Liasitity, STATE 
Torr Liasitiry, FeperaL Torr Liasitity, NEw 
York, STATISTICs. 


RESEARCH 
in public tort liability: generally, 234-51, 336; 
sponsored by Committee on Public Administration 
of Social Science Research Council, 235-6, 284, 
335-6, 344, 348; lack of statistical data for, 236, 
285; of records for, 239-40; by A. B. A. Com- 
mittee, 236, 238, 284; by Bureau of Public Ad- 
ministration of University of Virginia, 238, 348, 
363; by Prof. R. S. Rankin in North Carolina 
cities, 238; findings of, in Austin, Boston, Chicago, 
Medford, and Washington, D. C., 240-1, 284, 289- 
90, 336, 345; over-emphasis on case analysis in, 


336. 
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RESPONDEAT SUPERIOR 
doctrine of, as basis for public tort liability, 185-6, 
338-9, 219; in N. J., 224, in N. Y., 263, 265, 266, 
271, 272, 274. 

Russel v. The Men of Devon, 191, 215, 216, 234. 


Smith v. State, 265, 266, 267. 

SOVEREIGNTY 
as basis for non-liability: in England, 183; in 
U. S. A., 187, 242-3, 331-2; challenged by Prof. 
Borchard, 216. 

Strate Tort Lriasiiity 
generally, 242; Federal Constitution as affecting, 
243-6; consent to suit asserting, 245-53, 254, 255, 
257, 258, 290; state-owned corporations causing, 
246; rule of law as affecting, 247, 248; moral ob- 
ligation as basis for, 247-9, 291, 342. 
legislative determination of: generally, 249-51, 
259, 290; right of petition as basis of, 249, 250; 
claims committees in, 250, 251, problems of, 342-4; 
administrative determination of: generally, 251, 
291-2, 343; claims commissions, 251-3. 
judicial determination of: generally, 253, 257-9, 
280, 281, 292, 343; state constitutions and statutes 
on liability to suit as affecting, 253, 254, 290; 
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courts of claims in: Illinois, 254, Michigan, 254 | 
New York, 254, 255, 259, 262, 290-1, 292; Ne | 
braska practice, 255-7; procedures summarized, | 
259-61. i 
governmental and proprietary functions as affect. | 
ing, 283, statutory changes in, 284-5; jury trial for” 
determination of, 285; cost of, 292-3; model 
statutes for, 293-6. See New York. iq 
STATISTICS e. 
on public tort liability: for New York Court of | 
Claims, 259, 281, 292-3; Nebraska, 259; Michigan, 4 
292; for New York municipal liability, 298; under | 
private acts of Congress, 321-2; for Austin, Bos- | 
ton, Chicago, Los Angeles, Medford: as to nature | 
of claims, 344, outcome and duration of suits, 345, 
346; pre-trial settlements, 354; of amounts 
claimed, settled, recovered, etc., 357-60, costs of | 
administration, 360-1; regarding the burden of | 
small municipalities, 363-4, 366. f 


UniTep STATES ¥ 
see ConstiruTIoNAL Law; Court oF Cratms, Fep- — 
ERAL Tort Craims Biii; Feperat Torr Lrasizity, 

United States v. Sherwood, 331. 


Western Maid, The, 188. 











